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PRELIMINARY STATEMENT

Respondent Apogee Retail (“the Company”) respectfully submits this brief in opposition
to the Exceptions raised by General Counsel, following Honorable Judge Raymond Green’s
decision to dismiss an Unfair Labor Practice Charge asserted against the Company. In the
Complaint, the Company was charged with: (1) unlawfully interfering with, restraining, and
coercing employees prior to a decertification election; and (2) engaging in “bad faith” negotiations
during the collective bargaining process. Judge Green determined that neither charge had any merit
whatsoever.

Judge Green’s decision demonstrates that he carefully reviewed the hearing record, which
consists of the testimony of eighteen witnesses, and hundreds of pages of documentary exhibits.
As set forth in Judge Green’s decision, the evidence in the record conclusively demonstrates that
the Company never, in any way, attempted to interfere with, restrain, or coerce employees. Judge
Green properly made credibility resolutions which showed that, at most, one of the Company’s
agents responded to co-workers’ questions regarding wage increases by simply stating that they
were “in negotiations.” General Counsel has failed to make any reasonable argument which would
require the reversal of Judge Green’s determination that the Company did not violate Section
8(a)(1) of the Act.

Moreover, the overwhelming evidence presented at the hearing demonstrates that the
Company, at all times, bargained in good faith with an unmistakable intent to reach a bargained-
for resolution with the Union. Judge Green properly ruled that the Company provided multiple
reasons for its objecting to the Union’s proposed union security and dues check-off provisions.
General Counsel’s argument that these legitimate concerns were “fabricated at trial” is completely

bereft of evidentiary support. General Counsel, apparently, expected the Company to simply agree



to union security and dues check-off without its valid concerns ever being addressed or resolved.
Further, the evidence clearly shows that the Company repeatedly expressed a willingness,
readiness, and desire to bargain with the Union regarding the issues, both before and after the date
the ULP Complaint was filed. The Company expressed a willingness to meet and bargain at night,
on the weekends, and during regular business hours. The Union, however, refused. It is undisputed
that the Union — not the Company — discontinued the bargaining process, and declined all further
attempts by the Company to bargain.

For the reasons set forth below, Judge Green properly ruled that there was insufficient
evidence to substantiate any asserted violations of the Act. The decision demonstrates that Judge
Green thoroughly reviewed the entire record, including the demeanor of the parties, and considered
all arguments presented by the parties below. Judge Green determined that the Complaint must be
dismissed because, as the evidence conclusively demonstrates, Respondent never violated the any
provisions of the Act. Therefore, General Counsel’s Exceptions must be rejected, and Judge

Green’s July 30, 2015 decision to dismiss the Complaint should be upheld in its entirety.

BACKGROUND

Respondent Apogee Retail (“the Company”) is a company that operates thrift stores. (Tr.
at p. 653.)! The Company purchases merchandise through non-profit organizations, on a bulk
basis, and re-sells the items in its twelve stores. (Tr. at p. 653.) Dave Kloeber is the CEO and
President of Apogee. (Tr. at p. 653.) Mr. Kloeber has been in the thrift store business for 35 years.
(Tr. at p. 682.) One of the Company’s stores, Unique Thrift Store, is located in Riverdale; a

neighborhood of the Bronx, NY (“the Riverdale store”). (Tr. at p. 26.) Mr. Sameh Mekhueil has

LAl citations to the Hearing Transcript will be referenced herein as “Tr. atp. __.”
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been the Store Manager of the Riverdale store from 2009 to present. (Tr. at p. 26-27.) Mr. Mekhueil
reports to General Manager Dave Morley. (Tr. at p. 27.) Mr. Morley currently manages five stores,
including the Riverdale store. (Tr. at p. 186.). Mr. Morley has been the General Manager for
approximately ten years, and reports directly to Mr. Kloeber. (Tr. at pp. 186-87.)

In June 2013, following an election, the Retail Wholesale and Department Store Union
(“RWDSU”) became the bargaining representative of employees in the Riverdale store. (Tr. at pp.
653-54; 375.) Aside from Riverdale, no other Apogee store has ever been unionized. (Tr. at pp.
681-82.) After the election, Mr. Kloeber retained Stuart Weinberger, Esq., of Goldberg &
Weinberger LLP, to bargain with the RWDSU on behalf of Apogee. (Tr. at pp. 654; 708.)

Representatives from Apogee and the RWDSU met and negotiated on five occasions in
2013. (Tr. at p. 708.) In the course of those negotiations, the RWDSU made contract proposals
which included provisions containing union security and dues check-off. (Tr. at p. 708.) The union
provision proposed by the RWDSU concerned Mr. Weinberger, as he believed it to be unlawful
on its face. (Tr. at p. 708.) As such, Mr. Weinberger expressed his concern regarding the legality
of the union security provision during negotiations with the RWDSU. (Tr. at pp. 655; 708.)
However, during said negotiations, Mr. Kloeber and Mr. Weinberger never expressed an
unwillingness to agree to a contract that included a union security or dues check-off clause. (Tr. at
pp. 655; 711.)

In January 2014, there was a meeting held between Mr. Kloeber, Mr. Weinberger, and
representatives from Local 338 (“the Union”). (Tr. at pp. 655-56.) Mr. Neil Gonzalvo and Mr. Jack
Caffey attended the meeting as representatives of the Union. (Tr. at pp. 655-56.) Mr. Gonzalvo is
the Director of Contract Administration and Research at Local 338. (Tr. at p. 550.) Specific

contract proposals were not discussed at the January 2014 meeting. (Tr. at pp. 555; 656.) Rather,



according to Mr. Gonzalvo, the purpose of the January 2014 “meet and greet” was to ensure that
the company would not oppose the RWDSU transferring bargaining rights to Local 338. (Tr. at
pp. 554-55.) In late March or early April 2014, bargaining rights were transferred from the
RWDSU to Local 338. (Tr. at pp. 376; 551.) On April 25, 2014, Mr. Weinberger sent an e-mail to
Mr. Gonzalvo which included the proposals and counter-proposals that the Company and the
RWDSU had exchanged throughout the negotiations that took place in 2013. (Brief Ex. A.)? The
Company and Local 338 engaged in collective bargaining negotiations from May 1, 2014 through

August 4, 2014.

PROCEDURAL HISTORY

. On August 4, 2014, the Union filed an Unfair Labor Practice Charge against Respondent
in Case No. 02-CA-133989, asserting that the Company engaged in “bad faith” negotiations during
the collective bargaining process, in violation of Section 8(a)(5) of the Act. On the following day,
August 5, 2014, the Union filed a charge in Case No. 02-CA-134059, asserting that the Company
unlawfully interfered with, restrained, and coerced employees prior to a decertification election
held on August 8, 2014, in violation of Section 8(a)(1) of the Act. The Union amended the charge
in Case No. 02-CA-134059 on September 19, 2014, and again on December 4, 2014.

On January 30, 2015, the General Counsel, by the Regional Director of Region 2 of the
National Labor Relations Board, issued an Order Consolidating cases, Consolidated Complaint,
and Notice of Hearing. (Brief Ex. U.) On February 12, 2015, Respondent filed an Answer to the

Complaint, denying the allegations raised therein. On March 5, 2015, General Counsel issued an

2 All citations to the exhibits annexed to Respondent’s brief in opposition to the General Counsel’s Exceptions are
referenced herein as “Brief Ex. __.”



Amendment to the Consolidated Complaint. On March 9, 2015, Respondent filed an Answer to
the Amended Complaint, again denying all allegations of misconduct.

A hearing was held between March 31, 2015 and April 6, 2015, before Honorable
Administrative Law Judge Raymond P. Green. The hearing lasted four days. On May 26, 2015,
the parties submitted post-hearing briefs. On July 30, 2015, Judge Green issued a Decision and
Recommended Order, dismissing the Complaint in its entirety. (ALJ Decision at p. 16; In 4-5.)°
Specifically, with respect to the Section 8(a)(1) allegations, Judge Green ruled that “any statements
to employees to the effect that wages are frozen pending the outcome of negotiations is simply a
statement of what is permissible under the Act and as such cannot violate Section 8(a)(1) of the
Act.” (ALJ Decision a p. 11; In 17-19.) Further, with respect to the Section 8(a)(5) allegations,
Judge Green ruled that “the evidence in this case shows that the parties bargained in good faith . .
. it is therefore my opinion that the evidence cannot show that the Employer was engaged in surface
bargaining and that it had no intention of reaching an agreement.” (ALJ Decision at p. 15; In 43-

49.)

POINT | (GC EXCEPTION #1)

JUDGE GREEN WAS NOT REQUIRED TO CONSIDER NAOMI SANTANA’S STATUS
AS A § 2(11) “SUPERVISOR” FOR PURPOSES OF DETERMINING THE
§ 8(A)(1) ALLEGATIONS

General Counsel asserts that Judge Green erred in “failing to consider evidence” that
Naomi Santana was, as alleged in the Complaint, a “supervisor” for purposes of § 2(11) of the Act.

This argument must be rejected.

3 All references to Judge Green’s Decision, dated July 30, 2015, are hereinafter cited as “ALJ Decision atp. __;In__
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First, as set forth in General Counsel’s brief, Judge Green did not preclude the Union from
presenting evidence of Ms. Santana’s status within the store. Indeed, in its case-in-chief, General
Counsel introduced four witnesses — Abiel Ventura, Jose Tavira, Roseaura Tolentino, and Marlon
Colon — who each testified regarding Ms. Santana’s job duties, and her role with respect to hiring
and discipline. (G.C. Brief at p. 5-6.)* Thus, any contention that Judge Green improperly limited
General Counsel from presenting such evidence is simply false. However, Judge Green properly
ruled that once Ms. Santana’s status as an “agent” of the Company within the meaning of 8 2(13)
was established, her status as a § 2(11) “supervisor” was irrelevant, because as an agent, any
statement by Santana would nevertheless be attributable to the Company. In particular, at the
hearing, Judge Green ruled as follows:

While we were off the record, the Respondent offered to admit that Naomi Santana,

who also has a different name, is an Agent of the Respondent of Section 2(13) of

the Act; an admission which | would have found anyway in as much as it’s clear

from the testimony that pursuant to the training that she and Sam got in terms of

the Union situation, that they were authorized by the Company to respond to

employees’ inquiries regarding wages, benefits or other inquiries related to the

Union; therefore anything she said during those particular conversations would be

—would make the Company responsible if those statements were illegal...

(Tr. at p. 889.) Judge Green’s decision reflected the rationale of this ruling, as he noted “because
the Respondent admits that she is its agent pursuant to Section 2(13), it is unnecessary to make a
finding as to her supervisory status inasmuch as any statements that she made to employees about
the Union were authorized by the Company and are binding on it.” (ALJ Decision at p. 2; In 24-
28.) It is well settled that “an employee’s statement may be attributed to the employer if the

employee is ‘held out as a conduit for transmitting information [from the employer] to other

employees.” In re D & F Industries, Inc., 339 NLRB 618, 619 (2013). Therefore, because it was

4 All citations to General Counsel’s Brief in Support of Exceptions, dated August 27, 2015, are referenced herein as
“G.C. Briefatp. ")



acknowledged by Respondent that Santana was an “agent” of the Company, Judge Green properly
ruled that her status as a “supervisor” was irrelevant.

General Counsel’s argument that Santana’s status as a § 2(11) supervisor was necessary
for determining whether her statements were “coercive” misses the mark for several reasons. First,
the cases cited by General Counsel are clearly distinguishable from the case at bar. In Allied

Medical Transp. Co., 360 NLRB No. 142 (2014), the Board found that the company’s Chief

Executive Officer interrogated employees, and terminated employees in retaliation for their
support of the union. As such, in its conclusion, the Board noted that the unfair labor practices
were committed by “a high ranking management official.” Id. at 20. Ms. Santana’s status within
the Riverdale store cannot be seriously compared with that of a CEO. Any proposition that Ms.
Santana could be considered a “high ranking official” within the Company is ridiculous. Moreover,

the Board’s decision in Allied Medical Transp. Co. is completely devoid of any analysis regarding

the distinction between statements made by a supervisor and those made by an agent.

General Counsel’s reliance on Consec Security, 325 NLRB 453 (1998) is similarly

misplaced. In that case, the company’s Operations Manager threatened employees with
termination for striking, and removed employees from their assigned positions. 1d. at 455. In
contrast, here, it is undisputed that Ms. Santana was not even the manager of the Riverdale store;
that position was held by Sameh Mekhueil. (Tr. at p. 26-27.) None of the employees testified that
they believed that Ms. Santana was the manager of the Riverdale store. Moreover, while the
Complaint alleged that Mr. Mekhueil made coercive and threatening statements, only one of ten

employee witnesses (Ms. Tolentino) testified in support of that allegation.® Further, the Consec

5 General Counsel appears to have abandoned its charge that Mr. Mekhueil made statements that were in violation of
Section 8(a)(1) of the Act, as Judge Green dismissed all such claims regarding statements attributable to Mr. Mekhueil,
and General Counsel has failed to appeal said determination.
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Security decision does not, in any way, imply that statements made by a supervisor are somehow

more coercive than those made by agents. Thus, the Board’s decision in Consec Security lends no

support to General Counsel’s argument here.

Lastly, General Counsel cites Rossmore House, 269 NLRB 1176 (1984). In that case, the
Board ruled that a hotel manager’s interrogation of employee regarding his interest in forming a
union was not coercive under Section 8(a)(1). Id. at 1777-78. Nevertheless, General Counsel points
out that the Board notes, in a footnote, that when considering whether an interrogation violates the
Act, it may consider the identity of the questioner. Id. at 1178 fn. 20. Respondent does not dispute
that the identity of the person making the statement is a necessary factor to consider when
reviewing the context of a particular situation. Clearly, the identity of the speaker is relevant for

purposing of determining whether or not the statements are attributable to the employer. However,

the Board in Rossmore House does not state, imply, reference, or even suggest what General
Counsel is asserting here — that a statement made by a low level “supervisor” is inherently more
coercive than a statement made by an agent. In fact, General Counsel has failed to cite any legal
authority supporting the proposition that a statement made by a “supervisor” is inherently more
coercive than a statement made by an *“agent.” Indeed, there are myriad situations wherein a
statement from an agent of a company, with no supervisory authority over an employee, could be
considered more coercive than if it were made by a supervisor. The distinction is irrelevant.

It undisputed that, had Santana in this case made threatening or coercive statements as an
agent of the Company, Respondent would be in violation of Section 8(a)(1). Likewise, had Santana
made threatening or coercive statements as a “supervisor,” Respondent would be in violation of
Section 8(a)(1). Thus, whether or not Santana was considered a “supervisor” or “agent” has no

impact on the analysis whatsoever. In both scenarios, the statements in question are imputed to the



Company. If statements in question are improper, a speaker’s status as a supervisor makes them
no more violative of the Act than had he or she been an agent. In any event, in this case, the
statements were lawful.

Here, the critical inquiry for purposes of deciding whether a Section 8(a)(1) violation
occurred was: (1) determining whether Santana ever made any statements to the Company’s
employees regarding the union; and, if so (2) determining what was actually stated by Santana in
these conversations. Judge Green ruled that Ms. Santana did have at least some discussions
regarding union negotiations with Ventura, Tavira, and Tolentino. (ALJ Decision at pp. 9-10.)
However, he ruled that “the credible evidence shows that at most, Santana, on perhaps one or more
occasions, told employees that because the Union and the Company were in contract negotiations,
wages were frozen because of those negotiations . . . [a]ccordingly, any statements to employees
to the effect that wages are frozen pending the outcome of negotiations is simply a statement of
what is permissible under the Act and as such cannot violate Section 8(a)(1) of the Act.” (ALJ
Decision at p. 11; In 1-3.) Thus, the content of the alleged statements made by Santana, Judge
Green properly ruled, was permissible under the Act. Santana’s status as a “supervisor” or “agent”
of the Company would have no effect on this finding. Indeed, Santana could have been the
President of the Company when she made the statements, and they still would have been
permissible under the Act, because the statements themselves were lawful.

General Counsel’s Exception #1 must therefore be dismissed.



POINT Il (GC EXCEPTIONS #2-4)

JUDGE GREEN PROPERLY AND CORRECTLY DETERMINED THE
CREDIBILITY OF THE WITNESSES

General Counsel’s argues that Judge Green’s “credibility resolutions are in error.” (G.C.
Brief at pp. 9-10.) In particular, General Counsel takes issue with Judge Green’s determination
that Naomi Santana was a credible witness. It is well settled that “credibility resolutions are

peculiarly within the province of the Trial Examiner.” EIl Paso Natural Gas Co., 193 NLRB 333,

343 (1971). As such, “the Board’s established policy is not to overrule an administrative law
judge’s credibility resolutions unless the clear preponderance of all the relevant evidence

convinces us that they are incorrect.” Centerline Construction Company, 347 NLRB 322, 337, fn.

1 (2006); (citing Standard Dry Wall Products, Inc., 91 NLRB 544 (1950), enfd. 188 F.2d 362 (3d

Cir. 1951)); see also Bardcor Corp., 276 NLRB 1174 (1985) (“it is the province of the
administrative law judge and not the General Counsel to make these credibility resolutions.”)
General Counsel has failed to show that the “clear preponderance of the evidence” requires reversal
of Judge Green’s credibility determinations.

The Board has made clear that “it is axiomatic that the demeanor of witnesses is a factor
of consequence in resolving issues of credibility and that we will attach great weight to an
administrative law judge’s findings insofar as they are based on demeanor, as he or she, not the

Board, has the advantage of observing witnesses while they testified.” Harowe Servo Controls,

Inc., 250 NLRB 958 (1980) (internal citations omitted). Indeed, “the Board is particularly loathe
to reverse a Hearing Officer’s credibility findings when witness demeanor has been a factor in the

evaluation of conflicting testimony.” Triple A Machine Shop, 235 NLRB 208, 209 (1975).

General Counsel makes the blanket assertion that Judge Green’s “credibility resolutions were not

based on witness demeanor.” (G.C. Brief at p. 9.) However, in his decision, Judge Green makes

10



clear that his findings and conclusions were based on “the entire record, including my observation
of the demeanor of the witnesses.” (ALJ Decision at p. 2; In 4-5.) (emphasis added). Contrary to
General Counsel’s implication, Judge Green was not required to repeat, after each of his factual
findings, that said conclusions were explicitly “based on witness demeanor.” Nevertheless, the fact
that Judge Green noted that some of his findings were based on other factors, such as corroborating
testimony from other witnesses, does not mean that said findings were based solely on such
corroboration, and not also witness demeanor. Indeed, it should be noted that while Judge Green’s
decision was, in fact, based in large part on witness demeanor which he observed, there was, in
addition, overwhelming evidence in the record to support his findings that Santana was a credible
witness. For example, in addition to his finding that Santana testified “credibly” while on the stand,
Judge Green noted that her testimony was corroborated by several other witnesses, including Mr.
Mekhueil and Ms. Kirsey Gonzalez. With respect to Ms. Gonzalez, Judge Green noted:

Kirsey Gonzalez, an employee called by the Respondent, testified that on one

occasion she asked Santana about a wage increase and that Santana replied that

everything was in negotiations and that she could not talk about it. This testimony

was consistent with the testimony of those General Counsel witnesses who testified

that during their conversations with Santana, the latter mentioned negotiations

and/or that things were frozen during negotiations.
(ALJ Decision at p. 10; In 24-45.)

Moreover, the record demonstrates that Judge Green’s ultimate finding that no Section
8(a)(1) violation occurred did not solely depend on his finding that Santana was a credible witness.
In short, even if Judge Green erred in determining that Santana’s testimony was credible (which
he did not), there was substantial evidence in the record to show that Respondent never violated
the Act. Indeed, several of the witnesses called by General Counsel changed their testimony upon

being cross-examined by counsel, thus clarifying their version of events to show that there was no

violation. For example, upon being cross examined, Mr. Jose Tavira confirmed that when he
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approached Ms. Santana and asked her about wage increases, she told him that everything was
“frozen,” because the Company was “in negotiation.” (Tr. at pp. 262; 274.) There was one co-
worker present for this conversation, but she did not appear at the hearing. Judge Green’s factual
finding as to this conversation, thus, did not depend entirely on his determination that Santana was
a credible witness. It was also based on Tavira’s own testimony. (ALJ Decision at p. 10; In 1-15.)

In addition, Judge Green made some of his factual findings based on the corroboration, and
non-corroboration by witnesses. Some of General Counsel’s witnesses’ testimony was so
inherently incredible, that no reasonable fact finder would believe them. Roseaura Tolentino’s
testimony as to certain statements allegedly made by Dave Kloeber, Santana and Mekhuiel was
not only denied by Kloeber, Santana and Mekhuiel, but flatly contradicted by each of the other
nine employee witnesses who testified, including the witnesses who testified on behalf of General
Counsel. (Tr. at pp. 173-74; 335-36; 385-86; 812-13; 860-61; 877-78; 908-09; 937-38.) As such,
Judge Green properly determined Tolentino to be an incredible witness, finding as follows:

With respect to this person’s testimony, | note that although there was testimony by

other witnesses about the subject of raises and negotiations, none corroborated

Tolentino’s testimony that these statements were made at the morning meetings or

over the public address system. Also, no one corroborated her testimony that they

were told that employees could look for jobs elsewhere.
(ALJ Decision at p. 9; In 30-35.) Thus, Judge Green’s determination that Santana was a credible
witness may not have even been the primary basis for determining that she never made the
statements alleged by Tolentino. Rather, the complete lack of corroborating testimony from
witnesses to support Tolentino’s statements likely also led Judge Green to that conclusion.

Further, with respect to Marlon Colon, it was both Santana’s credibility and the

corroborative testimony provided Ms. Shaniqua McNeil, which led Judge Green to reasonably find

that the statements allegedly made by Santana never occurred. Mr. Colon testified that Ms. McNeil
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was the only witness to an alleged conversation he had with Santana on the bus ride home from
work. (Tr. at pp. 366-67.) However, Ms. McNeil, who is no longer employed by the Company,
provided testimony which completely corroborated Santana’s account of events, and completely
contradicted Colon’s testimony. (Tr. at pp. 838-39.)

Finally, General Counsel’s argument regarding Judge Green’s determination with respect
to employee wages must also be rejected. Specifically, General Counsel asserts that Judge Green
relied on “blatantly incorrect facts, used to justify his decision to discredit employee witnesses.”
(G.C. Brief at p. 12.) In particular, General Counsel takes issue with Judge Green noting that “in
relation to their testimony about statements regarding raises, | note that almost all of the
Company’s employees, except or leads or persons labeled as supervisors (such as Santana)
received the minimum wage.” (ALJ Decision at p. 9; In 5-8.) This finding of fact is not, as General
Counsel asserts, inaccurate. At the hearing, the parties heard testimony from five employee
witnesses who would not be considered “lead persons” or supervisors: Ventura, Tavira, McNeil,
Colon, and Tolentino. With the exception of Tolentino, who has been working at the Company
since 2008, all of the non-leadperson witnesses testified that they received minimum wage. (Tr. at
p. 150; 260; 369; 380; 841.) Further, said witnesses’ testimony clearly shows that they only
received raises when the Federal minimum wage increased. (Tr. at p. 260; 380; 841.) Judge
Green’s determination, therefore, was entirely consistent with this evidence. Moreover, contrary
to the conclusory statements contained in General Counsel’s brief, there is no indication that Judge
Green was basing his credibility determinations on the witnesses’ respective testimony regarding
wages. Rather, it is likely that his findings regarding employee salaries and wage increases related

to whether or not Santana’s alleged remarks could be considered coercive, or a promise of benefit.
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The decision makes clear that in determining credibility, Judge Green relied on witness
demeanor, and corroborative statements made by other witnesses who testified at the hearing, and
not, as General Counsel argues, “blatantly incorrect facts.” Judge Green’s determination as to
witness credibility is entitled to substantial deference. In order to reverse the credibility
determinations made by Judge Green, General Counsel was required to prove that the evidence
clearly demonstrates by a preponderance of the evidence that his factual findings based on said
determinations were erroneous. General Counsel has utterly failed to do so. Because there is ample
evidence in the record to support Judge Green’s conclusions regarding witness credibility, General

Counsel’s Exceptions #2-4 must dismissed.

POINT 111 (GC EXCEPTION #5)

JUDGE GREEN CORRECTLY RULED THAT ABIEL VENTURA’S TESTIMONY DID
NOT SUPPORT GENERAL COUNSEL’S CASE

General Counsel asserts that Judge Green did not credit Mr. Ventura’s testimony regarding
one conversation he alleged that he had with Santana “based on his apparent conclusion that
Ventura could not recall when the conversation occurred.” (G.C. Brief at pp. 14-15.) General
Counsel states that “this conversation is encompassed by the Complaint.”

Contrary to the conclusory assertions of General Counsel, Judge Green does not state,
anywhere in his decision, that he did not consider this alleged conversation because it was not
encompassed by the timeframe set forth in the Complaint. Rather, Judge Green simply noted that
“Ventura also testified that he had another conversation with Santana, but could not recall when
that occurred.” (ALJ Decision at p. 9; In 43-45.) Judge Green could have easily determined that
Ventura’s inability to recall when the conversation occurred was an indication that Ventura was

not a credible witness. Such a determination was entirely Judge Green’s to make.
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Nevertheless, even assuming arguendo that Judge Green did disregard that alleged
conversation, it was entirely proper to do so, as it was, in fact, beyond the scope of the allegations
of the Complaint. General Counsel speculates that “one can therefore conclude that the second
conversation Ventura described occurred sometime around June 27, well within the mid-June
through August 7 timeframe set forth in the Complaint.” (G.C. Brief at p. 14.) However, such a
finding would directly contradict Ventura’s own testimony in this case. Specifically, while Ventura
testified that while he could not recall exactly when the conversation occurred, he stated that it was
“probably” in May. (Tr. at pp. 147-48.) This was based on Ventura’s recollection that it was “warm
outside,” when the conversation occurred. (Tr. at pp. 165-166.) Thus, based on his testimony, it
was certainly possible that the alleged conversation occurred even before May, on a warm day in
March or April, for example. Nevertheless, General Counsel’s exception must be rejected because
in essence, it is requesting that the Board create a fact that is not in evidence.

General Counsel’s reliance on Detergents, Inc., 107 NLRB 1334, 1337 (1954) is

unavailing. In that case, the Board noted that “the Trial Examiner is of the opinion that uncertainty
as to the exact date of an exchange of words is a common human experience, and that a witness's
candid admission that he cannot fix the precise day and hour of an event of this nature is not, at
the same time, a confession that the event did not occur.” In that case, the issue was whether or
not a witness’s inability to recall the date of a conversation stands for the proposition that said
conversation never occurred. The Board’s ruling in that case did not relate to whether the
conversation occurred within the timeframe set forth in the Complaint.

The record clearly shows that Ventura did not testify that the alleged conversation occurred
in June. Rather, Ventura testified that it likely occurred in May. To conclude now that the

conversation actually occurred in June, when there is no actual evidence in the record to support

15



such a finding, would be clearly erroneous. If General Counsel sought to establish that the
conversation occurred in June 2014, the opportunity to do so was during the hearing. General
Counsel failed to do so.

Finally, Judge Green ruled that the statements that Santana did make to her co-workers
were lawful under the Act. Specifically, Judge Green credited Santana’s testimony that she told
Ventura and others, when asked about wage increases, that they were “in negotiations.” (ALJ
Decision at p. 11; In 8-11.) Given that the statements made by Santana were lawful, the timeframe
of the alleged conversation is irrelevant.

General Counsel’s Exception #5 must therefore be dismissed.

POINT IV (GC EXCEPTION #6)

JUDGE GREEN CORRECTLY RULED THAT SANTANA’S STATEMENTS WERE
PERMISSIBLE UNDER THE ACT

General Counsel asserts that Judge Green erred in ruling that the statements Santana
allegedly made were permissible under Section 8(a)(1) of the Act. This contention fails for several
reasons.

First, it should be noted that at the hearing, General Counsel attempted to present evidence
of allegedly coercive conversations that Santana had with employees Ventura, Tavira, Tolentino,
and Colon. In its exception, however, the only challenge raised by General Counsel relates to the
statements allegedly made by Santana to Ventura. Thus, General Counsel appears to concede that
Santana never made any statements to Tavira, Tolentino, or Colon which were coercive or
threatening.

At the hearing, Mr. Ventura testified that he heard Ms. Santana speaking about wage

increases on two occasions, and only two occasions. (Tr. at pp. 173-74.) According to Mr. Ventura,
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in August 2014, Ms. Santana approached him and spoke to him privately. (Tr. at p. 143, 145.)
Specifically, Mr. Ventura testified as follows:
Q: So | understand the conversation, she — approaches you at the bricka table,
she asks you to accompany her — please accompany her to the bail area, and
she tells you that she’s not in favor of the union, that she used to get more
raises but not now, and that was the extent of the conversation?

A: Yeah.

(Tr. at p. 164.) Mr. Ventura confirmed that nothing else of substance was said by Ms. Santana

during the conversation:

Q: Okay, so let me back up a little bit here. Now, so the first thing she said to you was
she’s not in favor of the union, she used to get all these raises but now she doesn’t,
correct?

A: Correct.

Okay. What else did she say?

A That was pretty much it. That was the conversation.
(Tr. at p. 162.)

Mr. Ventura also testified that Ms. Santana spoke to him at some point prior to the alleged
August 2014 conversation, probably in May, when it was warm out. (Tr. at p. 147-48; 165.)
According to Mr. Ventura, the two conversations he had with Ms. Santana were “identical.” (Tr.
at p. 168.) Mr. Ventura acknowledged that Ms. Santana referenced the word *“negotiations.” (Tr.
at p. 169.) According to Ms. Santana, Mr. Ventura approached her on one occasion in 2014, and
asked her about wages. (Tr. at p. 926.) Ms. Santana stated “its in negotiation,” and told him to go
back to work. (Tr. at pp. 926-27.) Santana denied telling any employees that they were weren’t
getting wage increases because of the union. (Tr. at pp. 927, 939.) The evidence in the record
shows that Ms. Santana received extensive training from consultant Mike Rosado, and attorney

Lewis Goldberg regarding what she could and could not say to employees who asked her about
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wages and benefits. (Tr. at pp. 924-25.) Ms. Santana testified that that she was instructed to tell
employees who approached her and asked about wages that the company was “in negotiations.”
(Tr. at p. 925, 941.)

Judge Green heard the accounts from both witnesses at the hearing. It is undisputed that “it
is the province of the administrative law judge and not the General Counsel to make these

credibility resolutions.” Bardcor Corp., 276 NLRB 1174 (1985). In resolving such credibility,

Judge Green properly determined that “I think it is more probable than not that [Santana] merely
followed orders and told them that wages were frozen and that she could not say anything else
about the matter because the Company and the Union were in the middle of negotiations.” (ALJ
Decision at p. 11; In 8-11.) Judge Green’s finding was supported by the testimony of Kirsey
Gonzalez, who testified that when she asked Santana about wage increases, Santana replied by
stating that “everything was in negotiation,” and that “it cannot be commented on.” (Tr. at p. 917.)
General Counsel has failed to present any evidence which would justify reversing Judge Green’s
factual findings regarding Santana’s conversation with VVentura.

Moreover, even if Mr. Ventura’s account of the conversations were credited, Ms. Santana’s
statements were not improper. The Board has long held that “an employer has a fundamental right,
protected by Section 8(c) of the Act, to communicate with its employees concerning its position

in collective-bargaining negotiations and the course of those negotiations.” United Technologies

Corp., 274 NLRB 1069, 1074 (1985). Further, “an employer is entitled to explain the advantages

and disadvantages of collective bargaining to its employees in an effort to convince them that they

would be better off without a union.” Winkle Bus Company, Inc., 347 NLRB 1203, 1205 (2006).
Ms. Santana was certainly permitted to express her opinion regarding whether or not she was in

favor of the union. See NLRB v. Gissel, 395 U.S. 575, 617 (1969) (“an employer’s free speech

18



right to communicate his view to his employees is firmly established and cannot be infringed by a
union or the Board.”). Further, even if Ms. Santana told Mr. Ventura that voting for the Union was
not in his best interests, said speech would be protected under Section 8(c). See Winkle Bus

Company, Inc., 347 NLRB 1203, 1220 (2006) (ruling that company owner’s statement that “in

your case the Union is not good for you,” was not coercive, but rather “simply a general statement

of [employer’s] opinion regarding the merits of union representation.”); Mesker Door, Inc., 357

NLRB No. 59 slip op 37 (2011) (“an employer may criticize, disparage, or denigrate a union
without running afoul of Section 8(a)(1) provided that its expression of opinion does not threaten

employees or otherwise interfere with the Section 7 rights of employees.”); Luxuray v. NLRB,

447 F.2d 112, 115-17 (2d Cir. 1971) (exhibition of anti-union film expressing negative opinion of
past local unions and speculating that similar abuses might accompany future unionization was
protected speech under Section 8(c)). Thus, General Counsel’s argument that the Company
violated Section 8(a)(1) as a result of the alleged statements by Ms. Santana to Mr. Ventura is
without merit.

General Counsel’s Exception #6 must be denied.

POINT V (GC EXCEPTION #7)

JUDGE GREEN PROPERLY REJECTED GENERAL COUNSEL’S ARGUMENT THAT
THE COMPANY VIOLATED THE ACT BY TELLING EMPLOYEES THAT WAGES
WERE IN NEGOTIATIONS

General Counsel asserts that Judge Green “did not consider” its argument that even if the
testimony of the Company’s witnesses was credited, Respondent nevertheless violated Section
8(a)(1) of the Act. (G.C. Brief at p. 16.) General Counsel is grasping at straws.

Significantly, in his decision, Judge Green specifically states that he considered the parties

briefs. (ALJ Decision at p. 2; In 4-5.) Simply because Judge Green did not explicitly include an
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analysis of every argument presented by the parties in their voluminous briefs does not mean that
he did not “consider” them. Rather, it is likely that Judge Green considered General Counsel’s
argument, and deemed it without any merit whatsoever.

In essence, General Counsel is advancing the proposition that if Santana told co-workers
that wage increases were the subject of negotiations with the union, and that she could not
comment further, the Company still violated Section 8(a)(1) because, as General Counsel blindly
asserts, the Company was not bargaining in good faith. This argument fails for several reasons.
First, General Counsel has failed to point to any legal authority to support its argument that an
employer somehow violates Section 8(a)(1) if one of its agents responds to inquiries from co-
workers regarding raises by telling them that its “in negotiations.” This is precisely what Santana
told her co-workers when she was approached about the topic. The notion that such a response
would constitute a threat, coercion, or interference with workers’ rights under the Act is, frankly,
absurd, as it is contrary to applicable case law and common sense.

The cases cited by General Counsel do not support General Counsel’s argument. The Board

decisions cited, M.D. Miller Trucking & Topsoil, Inc., 361 NLRB No. 141 (2014), E.L.C. Electric,

Inc., 344 NLRB 1200 (2005), and Alterman Transport Lines, Inc., 308 NLRB 1282 (1992), simply

reinforce the well-established principle that when determining whether a Section 8(a)(1) violation
has occurred, the Board reviews the context in which the statements were made, and the totality of

the circumstances. See Rossmore House, 269 NLRB 1176 (1984). In this case, General Counsel’s

argument rests on the theory that the Company was, at the time of Santana’s statements, refusing
to bargain in good faith. As set forth below, Judge Green properly determined the opposite was
true — that “the evidence in this case shows that the parties bargained in good faith and in fact,

reached agreement on all subjects except for the union dues/checkoff provisions.” (ALJ Decision
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at p. 15; In 43-45.) Indeed, the record clearly shows that Respondent was at all times fully engaged
in good faith bargaining with the Union. Moreover, it is undisputed that Santana never attended
any bargaining sessions between the Company and the Union, and therefore had no knowledge
regarding the parties’ respective positions, or the status of the negotiations. (Tr. at pp. 938-39.)
Thus, any argument that the Company was bargaining in bad faith and that Santana somehow knew
that the Company was bargaining in bad faith when she told others that wage increases were “in
negotiations” must be rejected.

General Counsel’s Exception #7 should therefore be denied.

POINT VI (GC EXCEPTION #8)

JUDGE GREEN CORRECTLY DETERMINED THAT NO SECTION 8(A)(1)
VIOLATIONS OCCURRED, AND THEREFORE DID NOT ERR BY NOT
RECOMMENDING A NOTICE POSTING REMEDY

For the reasons set forth above, Judge Green properly determined that the evidence in the
record demonstrated that the Company did not violate Section 8(a)(1) of the Act. Therefore, Judge
Green did not err by not recommending a notice posting remedy.

As such, General Counsel’s Exception #8 should be denied.

POINT VII (GC EXCEPTION #9-12)

JUDGE GREEN CONSIDERED ALL RELEVANT EVIDENCE, AND MADE FINDINGS
WHICH WERE SUPPORTED BY THE RECORD

General Counsel asserts that Judge Green erred in determining that, at the bargaining
session held on June 26, 2014, Company President Dave Kloeber raised several critical questions
regarding union security and dues check-off that went unanswered by the Union. General Counsel

argues that Respondent’s account of events was a “post hoc fabrication, developed for presentation
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at trial,” and that Judge Green erred in crediting Respondent’s testimony as to this issue. (G.C.
Brief at p. 23.) This argument fails for a multitude of reasons.

First, as General Counsel readily acknowledges, the witnesses for the Union and the
Company presented two different accounts regarding the bargaining sessions held on May 1, 2014,
and June 26, 2014. Indeed, General Counsel admits that “Judge Green, in receipt of the two
conflicting accounts, had to determine which fact pattern to credit.” (G.C. Brief at p. 18.) Of
course, when presented with such conflicting testimony, it was entirely within the province of the

administrative law judge to determine which party’s account to credit. University of New Haven,

279 NLRB 294 (1986) (“This and other areas of conflicting evidence demonstrate that the case
turned in part on credibility issues properly submitted to an administrative law judge for

determination.”); EI Paso Natural Gas Co., 193 NLRB 333, 343 (1971) (“Credibility resolutions

are peculiarly within the province of the Trial Examiner.”) Here, Judge Green properly credited
the testimony of Respondent’s witnesses regarding the substantive discussions held during the
parties’ bargaining sessions, including the specific discussions regarding union security and dues
check-off. In particular, Judge Green ruled that “[i]n the present case, | think it cannot be said that
Respondent did not provide reasons for refusing to accede to the proposed union security/dues
checkoff provisions. The evidence shows that at the bargaining session held on June 26, 2014,
the Company raised a number of questions about these proposals.” (ALJ Decision at p. 15; In
33-36.) (emphasis added).

This ruling is supported by the evidence presented in this case. It is undisputed that at the

June 26, 2014 meeting, the parties met and bargained. (Tr. at pp. 662; 719.) The evidence

6 1t is also undisputed that, in addition to the specific concerns raised by Kloeber at the June 26, 2014 meeting, Mr.
Weinberger repeatedly communicated the Company’s position that the language proposed by the Union, which
contained mandatory contributions to a Political Action Committee (“PAC”) might be unlawful under New York State
law. (Tr. at p. 722.)
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demonstrates that when Mr. Gonzalvo began discussing his proposal, the representatives got into
a discussion as to exactly what union security was. (Tr. at p. 720.) As the parties began to discuss
the language proposed by Local 338 in its June 17, 2014 contract proposal, Mr. Weinberger
explained to Mr. Kloeber the obligations and consequences of a union security clause. (Tr. at p.
720.) Mr. Kloeber then raised a multitude of concerns he had regarding union security and dues
check-off. (Tr. at pp. 662; 720-21.) Indeed, Mr. Kloeber raised seven specific questions and
concerns regarding union security:

1. The Company’s liability should it be required to terminate an employee.
(Tr. at p. 663.)

2. The process by which deductions were taken out of employees’ paychecks.
(Tr. at p. 665.)

3. Whether deductions from employee paychecks were made if an employee
only worked one day, or a small portion of a month. (Tr. at p. 663; 721.)

4, The prospect of taking money from an employee that resulted in the
employee earning less than minimum wage. (Tr. at pp. 663-64; 721.)

5. Whether deductions from employee paychecks were made if an employee
took an extended leave of absence, and if so, how and when the company
would be required to pay the dues. (Tr. at p. 666.)

6. If an employee was on Worker’s Compensation, how the company would
obtain the money from Worker’s Compensation to give to the union. (Tr. at
pp. 664, 695; 721.)

7. Whether taxes were taken out of employee paychecks before, or after union
dues were deducted. (Tr. at p. 671.)

In response to Mr. Kloeber’s questions, Mr. Gonzalvo said “they are all great questions, Dave, and
I’ll get back to you.” (Tr. at p. 667.) Significantly, to date, as Judge Green noted in his decision,
neither Mr. Gonzalvo, nor anyone else from the Union has ever gotten back to Kloeber or the

Company with answers to his questions. (Tr. at p. 668; ALJ Decision at p. 4; In 1-2.)
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General Counsel’s proposition that this discussion about the mechanics of union security
simply never occurred is ridiculous. Initially, it should be noted that because Judge Green
explicitly states in his decision that he based his factual findings on witness demeanor, his
conclusions regarding what actually occurred at the June 26 meeting should be given substantial

deference. See Triple A Machine Shop, 235 NLRB 208, 209 (1975) (“the Board is particularly

loathe to reverse a Hearing Officer’s credibility findings when witness demeanor has been a factor
in the evaluation of conflicting testimony.”)

Further, Respondent’s witnesses did not testify in some vague or conclusory fashion.
Rather, Kloeber and Weinberger testified credibly, in detail, as to the very specific concerns that

were discussed at the June 26 meeting. See Precoat Metals, 341 NLRB 1137, 1190 (2004)

(crediting testimony that was “specific and detailed.”); In re Orland Park Motors Cars, Inc., 333

NLRB 1017, 1035 (2001) (“it is settled that general or ‘blanket’ denials by witnesses are
insufficient to refute specific and detailed testimony by the opposing sides’ witnesses.”) (internal
citations omitted). General Counsel attempts to discredit Kloeber and Weinberger’s testimony as
being “self-serving.” To that end, it should be noted that Gonzalvo’s testimony in favor of the
Union is equally “self-serving.” Indeed, if the Board was required to disregard all “self-serving”
testimony, as General Counsel appears to suggest, no party would ever be afforded the evidentiary
benefit of his or her own testimony at trial.

Moreover, the June 26, 2014 session was not only attended by Kloeber, Wienberger, and
Gonzalvo. Union Representative Jack Caffey, and Union Organizer Yomaira Franqui were also
present on June 26. (Tr. at pp. 625-626; 720.) If General Counsel wanted to discredit Respondent’s
account of the meeting, it had every opportunity to present the testimony of Mr. Caffey. It chose

not to do so. Ms. Franqui actually did testify on behalf of the Union at the hearing. However,
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incredibly, General Counsel did not ask Ms. Franqui any questions regarding her observation of
the June 26 meeting.” General Counsel’s failure to present the testimony of Union representatives
Caffey and Franqui with respect to this crucial meeting should not be lost on the Board. See

Jackson Hospital Corp., 355 NLRB No. 129, slip op 19 (2010) (“it is within an administrative law

judge’s discretion to draw an adverse inference based on a party’s failure to produce a witness who
may reasonably be assumed to be favorably disposed to the party and who could reasonably be
expected to corroborate its version of events, particularly when that witness is the party’s agent

and thus within its authority or control.”); Casa San Miguel, Inc., 320 NLRB 534, 568 (1995)

(“also relevant in evaluating the testimony of [witness] is the absence of corroboration for certain

portions of her testimony, when corroboration was readily available.”) Honda of Mineola, 233

NLRB 81, 82 (1977) (noting the “absence of corroboration” in determining witness credibility
where company failed to produce any witnesses to corroborate testimony.) General Counsel had
the chance to challenge the credibility of Respondent’s witnesses at the hearing. It had every
opportunity to call two witnesses to support Gonzalvo’s testimony, and discredit the Company’s
account of events. General Counsel’s decision not to do so cannot now be remedied on appeal,
when credibility determinations have been properly resolved by the administrative law judge who
presided over the hearing.

In addition, the sequence and timeline of events in this case demonstrates that Judge Green
was correct to credit Respondent’s version of events. It is undisputed that the first contract
proposal submitted by Local 338 was on June 17, 2014. (Tr. at p. 563-44; 624.) It is further

undisputed that the contract proposal sent on June 17 was the first time the Union sent the

" Ms. Franqui testified as to the alleged “surveillance” the Company purportedly engaged in during the August 2014
election. In his decision, Judge Green dismissed all claims relating to alleged improper surveillance. General Counsel
is not challenging that portion of Judge Green’s decision, and thus concedes that no such surveillance took place.
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Company revised language regarding Article 3, which contained provisions regarding union
security and dues check-off. (Tr. at p. 624; 630; 651.) Common sense dictates that a substantive
discussion regarding union security and dues checkoff would have taken place at the first
bargaining session held after the Union submitted its proposed language regarding both topics.
The first bargaining session held after the Union proposed language on Article 3 was June 26,
2014. (Tr. at pp. 630, 651.) There was no substantive discussion prior to June 26 because without
the Union’s revised language on Article 3, there was simply no need to have such a discussion.

General Counsel asserts that Respondent’s testimony that Kloeber first raised questions
regarding the mechanics of union security on June 26 “is simply not believable” given that the
Company had been bargaining with the RWDSU for “nearly a year,” and because the RWDSU
had addressed Weinberger’s legality concern in October 2013. (G.C. Brief at p. 22.) First, it must
be noted that between December 2013 and May 2014, there were no bargaining sessions held.
Therefore, General Counsel’s statement that Mr. Kloeber had been engaged in bargaining for
“nearly a year,” is misleading. In addition, after the RWDSU revised its proposal regarding union
security in October 2013, the Company and the RWDSU had only one bargaining session prior to
Local 338 assuming representational status, and at that single meeting, union security was barely
discussed at all. (Tr. at p. 709). Rather, as Mr. Weinberger testified, “the major part of that meeting
was whether you want to call it ACA or Obamacare. That was a very substantial part of what we
were negotiating at the end of 2013.” (Tr. at pp. 709-10.) As such, “very little was discussed,”
regarding union security. (Tr. at p. 710.) Likewise, Mr. Kloeber testified as follows:

Q: So there were — in the several meetings that you attended with the RWDSU

International there were additional discussions of union security besides the
comment that their clause might be illegal, correct?

A I’m sure there was. I’m not going to tell you how, or what, or why.
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Q: So did you raise your numerous concerns about union security during those
discussions?

A: No, because it was illegal.
Q: And you don’t recall the lawyers for the company and the union, the
International RWDSU discussing whether, even after this modification, the

clause was still illegal?

A No, | don’t know any of the discussions after this about it. Those meetings
there was a lot of yelling. There wasn’t a lot of talking.

(Tr. at pp. 680-81.) Of course, Mr. Kloeber, who is not a lawyer, cannot reasonably be expected
to know what union security and dues check-off is, especially if his attorney has taken the position
that the clause proposed by the RWDSU was illegal. Indeed, Kloeber testified “the only thing I
remember was Stuart telling them that what they were proposing was illegal.” (Tr. at p. 655.) When
asked on cross examination whether he knew why Mr. Weinberger believed the RWDSU’s prior
proposal was illegal, Kloeber credibly testified “I don’t know that part. | just know that he said it
was illegal. When the attorneys sit and argue | tend to stay out of that argument.” (Tr. at p. 678).
Thus, under the circumstances, the fact that Mr. Kloeber did not have a thorough understanding of
exactly what union security and dues check-off was prior to the June 26, 2014 meeting was entirely
reasonable and therefore “believable,” especially given that Gonzalvo had made clear at the May
1 meeting that Local 338 would provide its own language and provision. (Tr. at pp. 608; 623; 657,
714.)8

General Counsel further argues that it is “not believable” that the Union would not respond
to the questions Kloeber raised at the June 26 meeting, had he truly raised them. (G.C. Brief at p.

23.) Yet, Mr. Gonzalvo testified that at the May 1 meeting, Kloeber raised questions regarding the

8 General Counsel’s argument that the language in Article 3 proposed in the June 17 agreement was “identical” to the
language proposed by the RWDSU is clearly false. Mr. Gonzalvo acknowledged that Local 338 inserted an entirely
new paragraph regarding mandatory contributions to a Political Action Committee (“PAC”) and revised the time
within which employees were required to join the union, from 31 days to 90 days. (Tr. at p. 624.)
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mechanics of union security, and Gonzalvo readily admitted that he did not provide an answer.
(Tr. at pp. 557-58; 612-13.) Rather, according to Gonzalvo, he responded by stating that he would
submit a proposal. (Tr. at pp. 614-15.) It can hardly be argued that the Union’s June 17 proposal
in any way addresses the concern that Gonzalvo stated that Kloeber raised at the May 1 meeting.
By revising the security clause trigger point from 31 days to 90 days, the Union did nothing to
address Kloeber’s concern regarding what was to happen if an employee only worked a few weeks
out of a month. Moreover, Gonzalvo admitted that he never even communicated the concern that
Kloeber raised regarding union security to the Union’s counsel, William Anspach. (Tr. at p. 650.)
Thus, even if Gonzalvo’s testimony was credited over the Respondent’s witnesses (which it should
not be), the evidence still shows that the Union had knowledge of at least one concern that Kloeber
raised, and never addressed, or even responded to it. It is therefore quite “conceivable” that the
Union did not address the remaining six concerns that Kloeber raised at the June 26 session,
especially given Gonzalvo’s testimony, wherein he admitted that he did not know if he even told
Mr. Anspach about what Kloeber and Weinberger said at the June 26 meeting. (Tr. at pp. 648-49.)

General Counsel also contends that Weinberger’s failure to document the June 26
discussion regarding union security and dues check-off proves that the discussion never occurred.
This argument fails. First, Mr. Weinberger truthfully testified that he cannot write down everything
that is said at a meeting. (Tr. at p. 755.) Indeed, Weinberger took less than three pages of notes at
a meeting that likely lasted for several hours. (Brief Ex. W.) And, while he acknowledged that he
did not write down the concerns that Kloeber raised at the meeting, this does not, as General

Counsel asserts, somehow prove that Kloeber never actually them. See Chicago Tribune Co., 318

NLRB 920, 940 (1995) (determining that union representatives made statements at a meeting

based on “credible testimony,” despite the statements not appearing in bargaining notes.); Prentice-
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Hall, Inc., 290 NLRB 646, 668 (1988) (crediting the testimony of witness that an interchange

occurred at bargaining session, despite it not appearing the bargaining notes.)

In addition, while General Counsel further points out that Kloeber’s concerns were not
contained in Gonzalvo’s “notes” from the June 26 meeting, Respondent hereby submits that
Gonzalvo did not even provide his true bargaining notes from that session.® Mr. Gonzalvo admitted
that, at times, he wrote down bargaining notes on a legal pad. (Tr. at pp. 594-95.) Both Kloeber
and Weinberger testified that Gonzalvo took “detailed notes” at the June 26 meeting, and according
to Kloeber, Gonzalvo took said on a legal pad. (Tr. at pp. 661; 726.) Yet Gonzalvo testified that
the only notes he had from the June 26 meeting was a copy of the collective bargaining agreement
itself, which contains virtually no substantive whatsoever. (Brief Ex. V.)® Moreover, Gonzalvo’s
notes from the May 1 meeting, which he acknowledged were on a legal pad, do not reflect the
concerns raised that Gonzalvo testified Kloeber raised regarding union security and dues check-
off. 11 (Tr. at p. 633.) Of course, his failure to document this discussion does not prove that said
discussion never occurred, as Gonzalvo himself testified that Kloeber raised said concerns at the
May 1 session. Like Weinberger, he simply failed to write them down as they were being
discussed. Thus, the fact that Kloeber’s concerns from the June 26 meeting are not contained in
the bargaining session notes is a red herring. The evidence in the record shows that such concerns

were, in fact, raised, as demonstrated by the credible testimony presented at the hearing.

® Mr. Gonzalvo acknowledged at the hearing that he received a subpoena requesting all bargaining notes from the June
26 meeting. (Tr. at p. 595.)

10 General Counsel also failed to introduce the bargaining notes of Mr. Caffey and Ms. Franqui, who both attended
and participated in the June 26 meeting, and therefore witnessed the discussion that took place.

11 Mr. Gonzalvo also took notes on a legal pad at the parties July 9, 2014 bargaining session. (Tr. at p. 725; 795.) Thus,

the June 26 meeting, at least according to Gonzalvo, was the only bargaining session he attended in which he did not
take notes on a legal pad.
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General Counsel also points to an email exchange between Weinberger and Anspach, in
which Anspach stated “I have yet to hear any reason for your client to reject [union security and
dues check-off], particularly since we don’t live in Alabama.” (Brief Exhibit K.) Significantly, it
is undisputed that Mr. Anspach did not attend the June 26 meeting. (Tr. at p. 421.) Therefore, he
would only have knowledge of the litany of concerns raised by the Company regarding union
security and dues check-off if Gonzalvo had told him of such. Gonzalvo, however, testified that
he did not apprise Anspach of the concerns raised by Kloeber, and that he was unsure if he even
told him about what the parties discussed at the June 26 meeting. (Tr. at pp. 649-50.) Clearly, the
Company should not be faulted for the evident lack of communication between the Union’s
representatives and their attorney. Further, on July 29, 2014, Mr. Weinberger emailed Mr. Anspach
and stated “there are issues with union security and dues check-off.” (Brief Ex. J). At the hearing,
Mr. Anspach admitted that he never even asked Weinberger what “issues” he was referring to. (Tr.
at p. 458.) In particular, Anspach testified as follows:

Q: And, my question is not whether he didn’t give you a reason or whether or
you asked him what his reason was for being concerned about checking off

dues.
A: I didn’t expressly say what your — what are your issues, correct.
Q: Okay. And you never asked him specifically, what are your issues — what

issues do you have with agreeing to union security, did you?
A: No. I never asked him expressly. No.
(Tr. at p. 458.) (emphasis added). Thus, the fact that Mr. Weinberger did not reiterate each and
every concern raised at the June 26 meeting in subsequent emails to Anspach is irrelevant, given
that Anspach, admittedly, never asked him what “issues’ he was referring to. Weinberger’s
decision not to re-list every concern raised by Kloeber at the June 26 meeting does not, as General

Counsel contends, mean that Kloeber never raised them in the first place.
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Finally, General Counsel points to Respondent’s letter to the Regional Director, as
purported evidence that the June 26 discussion never occurred. Mr. Weinberger’s letter, however,
explicitly states “it is simply false to claim that the Company never discussed why it did not want
to have the union security clause and dues check-off.” (Brief Ex. X at pp. 2-3.) In his letter, Mr.
Weinberger re-iterated that he had informed Mr. Anspach that the language proposed by the Union
regarding mandatory contributions to a PAC was unlawful under New York State law. (Brief EX.
X at p. 3.) Additionally, in the letter, Mr. Weinberger referenced a July 30, 2014 email that he
wrote to Anspach, in which he wrote “I think the Union is aware that many employers do not wish
to get involved in the check-off of dues for many reasons, including, but not limited to, that they
do not want to be responsible for checking-off dues and the issues that arise with checking off the
dues.” (Brief Ex. X; Brief Ex. M) (emphasis added). Notably, by stating “including, but not limited
to,” Mr. Weinberger made clear that he was not providing an exhaustive list of every single reason
why the Company was opposed to the Union’s proposal. Indeed, in the letter, Mr. Weinberger
noted that Anspach himself may not have been apprised of the Company’s multiple concerns
because “he was only present at one negotiation.” (Brief Ex. X; at p.3) (emphasis added.) Thus,
the plain language of Mr. Weinberger’s letter illustrates the obvious: Anspach had not been made
aware of all of the reasons recited by Kloeber at the June 26 meeting because he was not present
at the meeting when those concerns were raised. This letter reinforces the fact that the Company
did raise a multitude of concerns regarding union security and dues check-off at the June 26
meeting. Finally, Weinberger made clear to Anspach in his July 30 email that “the Company is
willing to bargain with the Union and discuss these provisions.” (Brief Ex. M.) Thus, any

contention that the Company outright “refused” to discuss its opposition to the union security and
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dues check-off provisions proposed by the Union, or the reasons for its position, is completely
contradicted by the evidence in the record.

It is General Counsel’s burden to demonstrate that Judge Green’s determination as to what
occurred at the June 26 meeting was clearly erroneous, and not supported by the evidence. For the
reasons stated, General Counsel has utterly failed in this endeavor.

As such, Exceptions #9-12 must be dismissed.

POINT VIII (GC EXCEPTION #13)

JUDGE GREEN’S FINDING THAT A 24 CENT RAISE WAS AGREED TO BY THE
PARTIES WAS A HARMLESS ERROR THAT RESULTED IN NO PREJUDICE TO
EITHER PARTY

The evidence in the record shows that in the first contract proposed by the Union, the wage
increases proposed were $1.00 per hour for each of the first three years of the contract. (Tr. at p.
625; Brief Ex. B.). In its July 9, 2014 proposal, the Union modified its wage increase proposal to
$0.75 per hour for the first year, and $0.25 for subsequent years. (Brief Ex. C.) Inits July 17, 2014
proposal, the Union revised its wage proposal to $0.50 per hour for the first year. (Brief Ex. D.)

Thus, Respondent concedes that Judge Green incorrectly noted in his decision that the
parties had reached an agreement for a $0.24 raise per hour as of June 26, 2014. This error,
however, is harmless, as it caused no prejudice to either party. General Counsel asserts that “Judge
Green seemingly relied on the gravity of the outcome of his calculations — a loss in pay — to support
his conclusion that Respondent must therefore have voiced a concern on June 26 about the effect
of union dues on minimum wage employees.” (G.C. Brief at pp. 24-25.) This statement, however,
is purely speculative, as Judge Green does not state anywhere in his decision what General Counsel
is surmising. Judge Green based his determination that Kloeber raised a number of questions at

the June 26 meeting because the evidence in the record, including the specific, detailed, and
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credible testimony of two witnesses, demonstrates that Kloeber raised a number of questions at
the June 26 meeting. He simply noted, albeit erroneously, that the parties had reached an agreement
as to a $0.24 per hour wage increase as of that date. However, whether or not the parties were in
agreement as to a particular wage increase as of the June 26 meeting is completely irrelevant.
Rather, the critical inquiry is: (1) whether the Company raised its concerns regarding union
security and dues-checkoff; and (2) whether the Union ever responded to said concerns. Judge
Green, relying on the entire record, properly ruled that the Company did raise a litany of legitimate
concerns, and that the Union failed to ever address those concerns. (ALJ Decision at p. 3; In 30-
38; p. 4;In 1-2.) Judge Green’s error, therefore, was of little consequence, and caused no prejudice.

As such, the decision should be affirmed despite the harmless error. See In re Newburg Eggs, Inc.,

357 NLRB No. 171 fn. 3 (2011) (affirming order despite noting the administrative judge’s ruling

as to a witness affidavit, “although in error, was harmless error.”); Shogun Restaurant, 273 NLRB

755, fn. 1 (1984) (affirming order despite four errors made by administrative law judge); Spencer
Foods, 268 NLRB 1483, fn. 1 (1983) (affirming order despite errors in judge’s decision, noting

that none “materially affect his findings or analysis.”); IATSE, Local 7, 254 NLRB 1139, fn. 2

(1981) (affirming order, while noting three errors in administrative law judge’s decision); Ployflex
M Co., 258 NLRB 806, fn. 5 (1981) (affirming order, where judge’s “incorrect characterization of
a portion of [witness’s] testimony was harmless error.”)

General Counsel’s Exception #13 should therefore be dismissed.

POINT IX (GC EXCEPTION #14)

JUDGE GREEN CORRECTLY RULED THAT BOARD LAW DOES NOT REQUIRE A
PARTY TO OFFER A REASON FOR ITS OPPOSITION TO A PROPOSAL

General Counsel contends that Judge Green erred when he noted in his decision, “I know

of no other type of mandatory subject contract proposal that would require, as a matter of law, that
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the proposal’s opponent justify or offer a reason for its opposition.” (ALJ Decision at p. 13, In 50-
51; p. 14, In 1.) Specifically General Counsel asserts that Judge Green’s decision “reflects a
misunderstanding of the meaning of bargaining in good faith, and a misreading of Board law.”
(G.C. Brief at p. 26.) This argument is without merit.

First, the evidence in this case shows that the Company did provide reasons that it was not
agreeing to the union security provision proposed by the Union during negotiations. Respondent
provided seven specific concerns regarding union security and dues check-off. The Union, when
presented with these concerns, simply never addressed them. The Company need not agree to the
Union’s proposal when the information Kloeber reasonably sought was never provided. Any
argument advanced by General Counsel suggesting that Mr. Kloeber should have simply agreed
to a contract without receiving a response to his legitimate concerns regarding union security and
dues check-off is ridiculous. The “reason” for the Company’s denial of the Union’s ultimate
proposal regarding union security and dues-checkoff was that the Union had not resolved the
reasonable questions and concerns raised. In addition, prior to July 28, 2014 (just three days before
the Union filed the ULP Complaint), the language proposed by the Union in Article 3 of the
contract included a provision which required employees to contribute to a PAC. (Exhibits). Mr.
Weinberger made clear at bargaining sessions, and subsequent emails that he believed that the
PAC language was unlawful under New York State law. (Tr. at p. 722; Brief Ex. E.) Therefore,
the Union was well aware of the reasons why Respondent was not agreeing to its proposals.

Nevertheless, even if the Company did not provide any “official” reason for its decision to
reject union security and dues check-off (which it did), Respondent did not run afoul of Section
8(a)(b) of the Act. While it is undisputed that Section 8(d) of the Act requires parties to meet and

bargain collectively in good faith, “such obligation does not compel either party to agree to a
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proposal or require the making of a concession.” 29 U.S.C. § 158(d). Nor does Section 8(d) require,
as a matter of law, that a party provide a specific reason for its denial of a particular proposal.
Contrary to General Counsel’s argument, such a denial is not evidence of “bad faith,” even when
a reason is not proffered. It is well settled that a “party is entitled to stand firm on a position if he
reasonably believes that it is fair and proper or that he has sufficient bargaining strength to force

the other party to agree.” St. George Warehouse, Inc., 341 NLRB 904, 906 (2004) (quoting Atlanta

Hilton & Tower, 271 NLRB 1600, 1603 (1984)); see also S & F Market Street Healthcare LLC,

2012 NLRB LEXIS 198, 64 (2012) (“just as a union does not violate the Act by aggressively
pressing a demand for a union security clause, so an employer does not violate the Act simply by

refusing to agree to such a demand.”); NLRB v. Herman Sausage Co., 275 F.2d 229, 231 (5th Cir.

1960) (“the employer may have either good or bad reasons, or no reason at all, for insistence
on the inclusion or exclusion of a proposed contract term.”) (emphasis added). Indeed, in St.

George Warehouse, Inc., 341 NLRB 904, 906 (2004), the Board ruled that the employer engaged

in good faith negotiations despite the fact that the employer “failed to give reasons for rejecting
certain union proposals.”

The cases cited by General Counsel are easily distinguishable. In Palestine Bottling Co.,

269 NLRB 639 (1984), the Board stated, “[r]espondent’s failure to define, explain, or advocate its
position and instead its attempt to force on the Union a reduction of prior working conditions
are indicia of its lack of good faith.” (emphasis added). The Board did not, as General Counsel
suggests, rule that the employer’s failure to provide a reason for rejecting a particular union
proposal (as contended here) constituted bad faith. In that case, the employer insisted on providing
less employee benefits, reducing vacation time and pay, and creating less favorable working

conditions for its workers, without providing any justifications for said positions. Palestine
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Bottling Co., 269 NLRB at 645. It was the employer’s failure to provide reasons for its insistence
on reducing working conditions, coupled with statements by the employer that “the Union would
not be of any help to employees,” which the Board found determinative of its bad faith. 1d.

In Sparks Nugget, Inc., 298 NLRB 524 (1990), the Board found the employer to have acted

in bad faith where the employer refused to make any concessions whatsoever from the prior
collective bargaining agreement that had been in place. In that case, the Board noted that “when
the Union asked the Respondent to specify its objections to the Union proposal, Respondent
refused to do so, stressing simply that it wanted to return to the 1972-1975 contract.” Id. at 527.

Thus, in Sparks Nugget, Inc., the employer essentially refused to bargain at all, and simply insisted

that the union agree to a renewal of the prior contract. The same cannot be said here, where the
Company made several concessions throughout the bargaining process, and repeatedly expressed
a willingness to meet, discuss, and bargain all issues, including union security and dues check-off.

Lastly, General Counsel cites Irontiger Logistics, Inc., 359 NLRB No. 13 (2012), which is

completely irrelevant. In that case, the union alleged that the employer was not complying with its
collective bargaining agreement, and requested information from the company concerning
bargaining unit employees. In particular, the union’s “request related to unit employees' assigned
loads and thus sought information that was presumptively relevant to the Union's ability to
represent those employees.” Id. at *3. The Board ruled that the information was relevant, and the
employer’s failure to provide was an indication of bad faith. The circumstances in Irontiger
Logistics are thus completely inapplicable here, as it did not even involve negotiation of a contract,

or the bargaining process.
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Thus, while the evidence shows that Respondent did provide reasons for rejecting the
Union’s proposal, it is clear that even if it had failed to do so, Respondent would not have violated
the Act.

General Counsel’s Exception #14 should therefore be denied.

POINT X (GC EXCEPTION #15)

JUDGE GREEN CORRECTLY DETERMINED THAT THE COMPANY BARGAINED
IN GOOD FAITH

General Counsel asserts that Judge Green erred in ruling that the Company bargained in
good faith throughout the negotiation process. Because the evidence in the record clearly supports
Judge Green’s conclusion, General Counsel’s exception must be rejected.

It is well settled that, in interpreting the “good faith” standard in the course of collective
bargaining, the Board will examine the totality of a party’s conduct during bargaining, both at and

away from the table.” S & F Market Street Healthcare LLC, 2012 NLRB LEXIS 198, at *44

(2012). Board law makes clear that *“adamancy with respect to a position in
collective bargaining does not by itself constitute a failure to bargain in good faith.” Accurate Die
Casting Co., 292 NLRB 292, 298 (1989). Rather, “party is entitled to stand firm on a position if
he reasonably believes that it is fair and proper or that he has sufficient bargaining strength to force

the other party to agree.” St. George Warehouse, Inc., 341 NLRB 904, 906 (2004)

Significantly, here, while the Company rejected the union security and dues check-off
provisions proposed by the Union, it did not in any way indicate that its rejection of the clause was
due to “philosophical grounds.” In fact, Gonzalvo and Anspach both testified that the Company
did not ever state that Respondent would never agree to a contract that included union security or
dues check-off. (Tr. at pp. 425-26; 455; 622; 630; 637.) A telephone conversation was held on July

24, 2014, in which Mr. Anspach told Mr. Weinberger that the Union wanted to include the
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language on union security and dues check-off that the Union had previously proposed. (Tr. at p.
728.) Mr. Weinberger told Mr. Anspach and Mr. Gonzalvo that he would “speak to Dave”
regarding the union security and dues check-off, thus further indicating a willingness to bargain
over the issue. (Tr. at 434; 645; 728.)

Over the next ten days, in subsequent e-mails, Mr. Weinberger repeatedly stated that the
Company was willing to meet and discuss union security and dues check-off. Specifically, Mr.
Weinberger re-iterated the company’s willingness to bargain those issues in no less than six written
correspondence: (1) July 25, 2014; (2) July 28, 2014; (3) July 30, 2014; (4) August 1, 2014; (5)
August 3, 2014; and (6) August 4, 2014. (Brief Exs. F; K; L; P; R; S.) Significantly, Mr. Anspach
admitted that the Union filed the ULP Complaint despite Mr. Weinberger repeatedly expressing a
willingness to meet with the Union to try to resolve union security and dues check-off. (Tr. at p.
471.) Thus, the record is devoid of any evidence whatsoever that would suggest that the Company
was not ready to consider any form of union security, or that it was categorically opposed to the
inclusion of union security on philosophical grounds. The Company simply did not agree to the
union security provision that was proposed by the Union at that time.

The facts in APT Medical Transportation, 333 NLRB 760, 770 (2001) are almost identical

to the case at bar. In that case, like here, the employer was opposed to the union security clause
that was proposed by the union. Indeed, in that case, like here, when asked about whether the
company was willing agree to union security, the company’s bargaining representative stated “we
are not prepared to change our position at this time.” Id. (emphasis in original). In APT Medical
Transportation, the Board ruled that there was no bad faith bargaining, finding that “it is not at all
clear from the evidence that Respondents would not consider any form of union security.” Id.

Similarly, here, the Company repeatedly expressed a willingness to meet, confer, and consider
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union security and dues check-off. In fact, on August 3, 2014, Mr. Weinberger made clear in an
email to Anspach that “the Company has not summarily turned down these proposals.” (Brief
Ex. R.) (emphasis added).

Moreover, even if the Company had communicated a categorical refusal to accept a
contract that included union security (which it did not), said position would be entirely permissible
under the Act. It is well settled that an employer is not required by the Act to agree to every
proposal made by a union; union security or otherwise. Indeed, the Board has repeatedly found
that an employer’s refusal to agree to union security does not equate to a finding of bad faith

bargaining. See Rocky Mountain Hosp., 289 NLRB 1347, 1367 (1988) (employer did not engage

in bad faith bargaining where company refused to even discuss union security); Challenge-Cook

Bros., 288 NLRB 387, 388 (1988) (employer did not engage in bad faith bargaining where
company proposed the elimination of union security as a condition of employment, despite union
security appearing in the prior collective bargaining agreement, finding that “Respondent’s

adherence to elimination of union security was a reasonable bargaining stance.”); CSC Holdings,

LLC, 2014 WL6853881 (NLRB Dec. 4, 2014) (employer’s refusal to include union security did
not create inference of bad faith where there was no evidence that the company’s refusal was based

on “philosophical objections.”); AMFE Bowling Company, Inc., 314 NLRB 969, 974 (1994) (no

bad faith where employer sought to eliminate union security, finding that there was no evidence

that the company was unwilling to discuss union security.); Midwest Television, Inc., 349 NLRB

373 (2007) (employer’s proposal to eliminate union security clause was not evidence of bad faith
or an intent not to reach agreement.)
General Counsel goes to great lengths to point out the concessions made by the Union

throughout the bargaining process. General Counsel ignores that the Company also made many
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concessions along the way, including its agreeing to just cause for discharge, arbitration of
disputes, and wage increases. Nevertheless, simply because the Union conceded more points than
the Company throughout the negotiation process does not prove that the Company was somehow
negotiating in “bad faith.” As the Board has made clear, “hard bargaining is not outlawed.”

Accurate Die Casting Co., 292 NLRB 292, 298 (1989); Remington Lodging & Hospitality, LLC,

359 NLRB No. 95, slip op at 77 (2013) (“hard bargaining does not necessarily make bad faith
bargaining.”)

General Counsel’s contention that the Company “never provided a reason” for its rejecting
the union security and dues check-off provision proposed by the Union must be rejected, for the
reasons already stated above. The Company did provide reasons, as Judge Green properly
determined that “at the bargaining session held on June 26, 2014, the Company’s owner raised a
number of questions about these proposals.” (ALJ Decision at p. 15; In 32-35.) Nevertheless, even
if the Company hadn’t provided reasons, the undisputed fact that Weinberger repeatedly
communicated to Anspach that Respondent was willing to meet, discuss and bargain the issue
demonstrates that it was negotiating in good faith.

General Counsel’s attempt to portray the Company as having “frustrating the Union’s
attempts to arrange a time to discuss Respondent’s opposition to union security and dues check-
off” is outrageous. (G.C. Brief at p. 31.) First, the General Counsel’s contention that Weinberger
“said he would provide his client’s response to the Union’s July 24 package proposal” by July 28,
2014 is simply not true. Mr. Weinberger never said that. (Tr. at p. 738.) Prior to the July 24, 2014
phone conversation, there were nine open items that the parties were in the process of negotiating,
including union security. (Brief Ex. G.) On July 25, 2014, Mr. Weinberger requested that the Union

put its package proposal in writing, because in the conversation, the Union’s proposal wasn’t 100%
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clear, and he wanted to accurately convey everything to Mr. Kloeber, who had requested the
Union’s proposal be put into writing. (Tr. at pp. 669-70; 729; Brief Ex. F.) Clearly, it was
reasonable for Mr. Weinberger to request that the contract proposal be put in writing. As a seasoned
attorney and negotiator, it is reasonable to assume that Mr. Anspach would have understood the
necessity of putting the terms and conditions of a contract in writing.'2 Mr. Anspach, however,
testified that he believed that Mr. Weinberger’s request that the proposal be put into writing was
“ridiculous.” (Tr. at pp. 435-36.) Nevertheless, three days passed before the Union’s proposal was
put into writing and expressly communicated to Mr. Weinberger, on July 28. (Brief Ex. G.) This
three day delay was attributable to the Union, not the Company.

On each of the next two days — July 29, and July 30 — Mr. Weinberger contacted Anspach
and re-iterated that the Company was willing to meet, confer, and bargain over union security and
dues check-off. (Brief Exs. J; L.) Although Mr. Weinberger was in New Jersey negotiating a
nursing home contract on July 31, he sent an e-mail to Anspach that night indicating that while he
would be at meetings on Long Island and Yonkers on August 1, he would try to make himself
available for acall. (Tr. at p. 742; Brief Ex. O). Mr. Weinberger stated “if you have any suggestions
about arranging something for tomorrow, email them to me.” (Brief Ex. O.) While the General
Counsel avers that the Union made itself available “the entire day,” there was no evidence in the
record to demonstrate that anyone from the Union even reached out to Weinberger on August 1,
2014 to discuss the issue, or that it ever even attempted to arrange a call. Instead of attempting to
bargain with Respondent, the Union chose to file the ULP charge against the Company, one full

week prior to the election.

12 Judge Green correctly agreed that it was not improper for Mr. Weinberger to request that the Union put its proposal
in writing. Specifically, Judge Green wrote “But lawyers act like lawyers, and | see nothing nefarious in Weinberger’s
request for a written document nailing down what had been agreed to.” (ALJ Decision at p. 5; In 11-12.)
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Notably, however, the Company’s good faith efforts to bargain did not conclude once the
ULP charge was filed by the Union. Mr. Weinberger contacted Mr. Anspach and re-affirmed the
Company’s willingness to bargain on August 1, August 3, and August 4, 2014. (Brief Exs. P; R;
S.) On Monday, August 4, 2014, at 2:58PM, Mr. Anspach asked Mr. Weinberger when he and his
client were available to confer. (Brief Ex. S.) Within 30 minutes, Mr. Weinberger responded and
told Anspach “we are available to talk by phone between 4:00PM to 5:00PM.” (Brief Ex. S.) Mr.
Anspach responded via e-mail later that day, stating “[t]he Union’s not available during that
period. I will check with the Union about its availability.” (Brief Ex. T.) Mr. Anspach testified that
he never got back to Mr. Weinberger with the Union’s availability, and that his August 4, 2014 e-
mail indicating that he would “check the union’s availability” was the last communication the
Union had with the Company regarding contract negotiations. (Anspach Tr. at p. 479.) Mr.
Anspach testified that he wasn’t sure if he ever even checked with the Union regarding its
availability to bargain. (1d.) Instead, Mr. Anspach “made a judgement that we were banging our
head against a wall,” and that “it was a lost cause.” (1d. at pp. 479-480.)** Notably, during the week
of August 4, 2014, representatives from Local 338 were unavailable to meet and bargain because
they were out of town at a convention. (Tr. 479.) Of course, the Company was unaware that the
Union was would be unavailable during the week of August 4. Nevertheless, the evidence in the
record conclusively shows that it was the Union, not the Company, which cut off negotiations,

despite Respondent’s repeated offers to meet and confer.!*

13 Mr. Anspach utterly failed to explain how he made a “judgment” on August 4 that further negotiations would be
fruitless, given that the Company agreed to meet and bargain over the issue that very day.

14 1n fact, in December 2014, Mr. Weinberger again contacted Mr. Anspach and re-iterated the Company’s willingness
to bargain. (Tr. at p. 749). In particular, Weinberger “said to Mr. Anspach we will meet and we will discuss any issues
you want to talk about, period. Unequivocally, period.” (Tr. at p. 750)
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General Counsel also asserts that Respondent “placed blame on the Union for lack of wage
increases, even pulling employees aside to inform them that, if it was not for the presence of the
Union, wage increases would have been granted every quarter.” (G.C. Brief at pp. 32-33.) These
alleged conversations, however, as Judge Green properly ruled in his Section 8(a)(1)
determination, never occurred. Any argument that such phantom statements are suggestive of the
Company’s bad faith must be rejected.

The essence of the Union’s contention that Respondent did not negotiate in “good faith” is
that Respondent did not agree to exactly what the Union was proposing. Respondent, however, on
numerous occasions made clear that it was willing to consider the Union’s proposal regarding
union security, and bargain over the issue. This is precisely what the Act requires. Judge Green
properly determined, based on all of the evidence presented in the record, that the Company
bargained in good faith.

General Counsel’s Exception #15, therefore, should be dismissed.

POINT Xl (GC EXCEPTION #16)

JUDGE GREEN CORRECTLY DETERMINED THAT THE COMPANY WAS NOT
ATTEMPTING TO FRUSTRATE THE COLLECTIVE BARGAINING PROCESS

In Exception #16, General Counsel simply regurgitates all of the arguments previously
made in its brief. For the reasons already set forth at length above, General Counsel’s averments
are wholly without merit.

General Counsel asserts that “none of Respondent’s concerns regarding the mechanics of
dues check-off should serve as a barrier to agreeing to the principle of union security and the
principle of automatic dues deduction.” (G.C. Brief at p. 36.) This proposition advanced by

General Counsel — that Kloeber should have agreed to the “principles” of union security and dues
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check-off without being fully apprised by the Union as to exactly how each mechanism would
affect his business — is patently absurd. It was certainly reasonable for Mr. Kloeber to expect
answers and/or explanations to his legitimate questions and concerns regarding the practical
consequences of union security and dues check-off before agreeing to a contract that included
union security and dues check-off. Indeed, for an employer to agree to a contract without having
a full and thorough understanding of the real world effects that its terms and conditions create
would defy all logic and business sense.

Further, it must be noted that the Company never expressed that it would be absolutely
unwilling to consider, or accept a contract that included union security and dues check-off. In fact,
when the Union finally put its “package proposal” in writing on July 28, 2014, wherein union
security and dues check-off remained the last remaining “open” items, Mr. Kloeber told Mr.
Weinberger “we need to get meeting ...it’s time for us to demand our answers.” (Tr. at p. 672.)
Judge Green also noted that when Weinberger communicated the Union’s proposal to Respondent,
Mr. Kloeber stated that they “still had not gotten answers to the issues raised at the June 26 meeting
and that these should be resolved.” (ALJ Decision at p. 5; In 22-24.) And, as Judge Green correctly
ruled, “the Union’s representatives did not respond to Respondent’s concerns.” (ALJ Decision at
p. 15; In 40-41.)

Respondent, at all times remained ready, willing, and open to further bargaining.*® General
Counsel cannot escape one crucial and undisputed fact: the Union broke off negotiations with the
Company despite the Company repeatedly communicating that it wanted to continue bargaining.

The Union, not the Company, made a unilateral determination that future bargaining would be

15 Notably, while General Counsel asserts that Judge Green erred by failing to recommend a remedy requiring the
parties to bargain, such a remedy is precisely what Respondent has sought all along. It is the Union, not Respondent,
who has refused all attempts to bargain.
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“useless.” Even after the ULP Complaint was filed, Mr. Weinberger, on behalf of the Company,
communicated that he would be willing to meet and confer during business hours, after business
hours, or even on the weekend. It was the Union, not the Company, who “frustrated” the collective
bargaining process by thwarting all attempts to reach a resolution.

General Counsel’s Exception #16 must therefore be denied.

POINT XII (GC EXCEPTION #17)

JUDGE GREEN CORRECTLY DETERMINED THAT NO SECTION 8(A)(5)
VIOLATIONS OCCURRED, AND THEREFORE DID NOT ERR BY NOT
RECOMMENDING A REMEDY

For the reasons set forth above, Judge Green properly ruled that the Company bargained in

good faith, and therefore did not violate Section 8(a)(5) of the Act. Judge Green therefore did not
err in failing to recommend a remedy.

General Counsel’s Exception #17 must be denied.

CONCLUSION

For the foregoing reasons, General Counsel’s Exceptions should be denied in their entirety,

and Respondent should be granted such other relief that the Board deems just and proper.

Respectfully Submitted,

4 T -~ Z el
/J@fShua Beldner/”

Of Counsel To

Goldberg & Weinberger LLP

630 Third Avenue, 18™ Floor

New York, NY 10017
P: (212) 867-9595

Attorneys for Respondent
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Meil Gonzalvo

T TR TS 1L e == me- e =T = = = T S T
From: Meil Gonzaho

Sent: Tuesday, Jume 17, 2014 517 PM

Ta: Souart Weinberger

o 'lack Caffay '

Subject: Unique proposal/merged document

Attachments: 1338 Unique proposal -6-17-14 neq version.doo

Hi Stuart,

Attached, for review, please find my attempt to merge agreed upon items and open items. We are dlose on virtually all of the language items. | included a wage
proposal, similar to what we had discussed in your office two weeks ago. We still need to discuss the medical.

we would ke to set up a negotiations session w/f you and our committee to go aver all of the remaining items.
Let me know what you have available,
Thanks,

Meil E. Gonzalvo

Director of Controct Administration & Research

Local 338 RWDSUUFOW

1505 Kallum Place

Mineala, NY 11501

TEL: 516-294-1338 EXT: 400 | FAX: 516-281-0253
nzahvo@ 38.0rg | www.local33g.qre

Follow us on: wyww twitter.com/local338 | wiwow facebogk comfigcal3 a8
* ur mission is to better the lives of our members and off working people”

TR E TN L Hnninm.._.mw:n_w_. Hoties ST TLITE RS R AL L L L

This emall, its electronic document attachments, and the contents of its website linkages may contain confidential health information. This infarmation
is intended solely for use by the individual or entity to whom it is addressed. If you have received this information in error, please notify the sender immediately
and arrange for the prompt destruction of the material and any accom panying attachments.
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COLLECTIVE BARGAINING AGREEMENT
BEETWEEN
LOCAL 338 RWDSU, UFCW
AND
" APOGEE RETALL, NY LLC &/b/a Uniqua Thrift Store

1. RECOGNITION

a) (1) Apoges- Retzil NY, LLC (hersafter “Employer™) hereby recognizes the Retsil,
Whelesale, and Depariment Store Union (hereafisr “Union™) as the exclusive representative of
all full-time #nd regular part-time line workers employed by the Employer at its Facility located
at 218 West 234th Street, Bronx, NY., including workers carrying out functions such as Pricer,
Pusher, Hanger, Sortes, Maintenance, Pick-Up, Cleaner, Sales Associate, Cashier, Floater, and
Bagger, but excluding eall other employess, including office clerical employees, general
managers, store managers, depariment managers, and guards, and professional employees and
supervisors as dafined in the Act.

(2} Bargaining unit work skall not be performed by cther than bargaining unit employees
except for owners, managers and supervisors that Emplover deems necessary op 2 temporary
basis.

Non bargeining unit employees may perform unit work for the perpese of instructing,
training and assisting bergaining unit employees in the performance of their work. Nom
unit personne] may also perform unit work in emergencies, provided such work shall be of
short duration (not to exceed three (3) consecntive days in the abssnce of consent of the

Union which shall not be unreasonably withheld) snd is not dome for the purpese of
reducing the sire of the bargaining unit.

B (1) Representatives of the Union shall have the right to visit the Employer's place of
business at reascmable times to investigate wages, hours working conditions snd ETievanees.
Such visits, bowever, shall not be mede at such times or in such & manmer that shall interfere with
the operations of the Employer’s business. The Union shall notify the Employer in advance of
the Union's antention to visit the Employer's place of business. The Union agent shall have only
access o areas af the Employer’s place of business where the bargaining umit employees are
located, at times where the hargaining unit employees are at the Employer’s place of business or
where it is necessary to investigate the wages, hours and working :anditinnal.

(2) The Union will be permitied to post notices or distribute literazure in any area of the
Employer's premises to which the public does not have access and where work is otherwise not
performed,



(%)  The Employer will provide bulletin board spa
Purpose of posting avuiborized Union notices,  Said-leal
e e o

(4] The Employer shell provids the Union with the names of el emplayees and their addresses,
phone nimbers and rates of pay within thirty (30) days efter hire snd every six monihe
Sommencing upon the execition of the collectivae bergaining agreement upon request of the

= bty * = el o 1k e Rbs .

Uﬂiﬂn. g 2 T T oy Ll e S e T e S

s, Which shall be used selely for the

It~

= e

(5) The Emplover gnd Uniog agret o meet a5 nesded and is reasonable under the
circumstences to administer this agresment.

ThaUrdnnrpnngnimTh:ﬁgiﬂﬂftthm;lnymmmabﬁshndimpkmemmapuﬁciﬁ of the
Employer. It is recognized that the Employer retains the right to exercise the customary
functions of manegement in operating its facility. Such rights shall melude, but are pot limited
to, location of operation, types of equipment 1o be used or materials purchased or sold, and
whethier or to what extent any services or activities of any nature whatsoever shall be added
modified, eliminated or obtained by contract with any other company. These management rights
a.lsuimludatﬁc:ighttuhhemddetminathenumhernftmplwminthefauiﬁtjrma



deparmment including the sumber assigned fo any particular work, o increase or decrease the
Dumber of employess, te-sub—semimset, to direct and assign work, 1o establish new job
classificaticns and job content snd qualifications, i determine when end where overtine shall be
worked, to establish and schedule the worldng howrs of the employess, to determine the
rezsomable worlk pace, work performance levels and standards of performancs of the smployess,
+ tob require safety devices and equipment, to layoff, w discipline for just canse, 1o discharge for
Jest ceuse, to suspend for just cause, to transfer, to promote and (o teke 2ny ection considered
necessary 4o establish and maintsin efficiency end disciplise. The Employer may prommlgate
writien work rules provided the rules do not vialste any of the provisions of this Agreement, The
Employer shall furnssh the Union with a copy of such work rules.

3, UNION SECURITY

4} As & condition of continued employrent, all eurrent emplovees who are covered by this
contract shall, within st ese 1Y nimety daye (36) of the effective date of this agreement or
the date of its execution, whichever is later, bscome and remain members in good standing of the
Unicn. As a condition of employment, all employees hired after the effective or execution date
of this sgreement, whichever is later, shall become Union members within e
ninety days (90) days of becoming employed and shall remain members thereaf

b) Upon receipt of a written authorization from the Uniog, the Employer shall, pursuani to
such authorization and provided such authorization has not been revaked, deduct from the wages
dus each such employee each pay period & regular share of the monthly union dues/fees and shall
remit to the Union each month the dues/fees coliected, together with a list of all employees for
whom duss/fees are being remitted and an indication of the amount being remitted for each.

The Employer sgrees to deduct and transmit to the Treasarer of RWDSU Local 338
PAC the amount specified for each hour worked from ihe wages of those employees whe
voluntarily 2uthorize such centributions on the forms provided for that purpose by
RWDST Locel 338 PAC. These transmittals shali oecur monthly and shall be
accompanied by a list of the names of those employees for whom such dedictions have been
made and the amount deducted for each such employee,

&) The Company may give notice to the Union of job openings, but the Company retains the
right to use whatever sources it deems Bppropriate to obtain new hores and the Company's right
to hire an employee shall be in the Company’s sole discretion.

4. EMPLOYMENT/PROBATIONARY PERIOD

a) The Employer shall be the sole judge as to the qualifications of any applicant for
employment.



E) All new employess hired by the Employer shall be subject to a probationary period of 90
days (exeluding three or more continuous absences). All such probationary employees may be
disciplined or discharged by the Employer during such probationsry period without recourse by
the Union or tt_ze.'cmplc-}rée and such diseipline or discharge shall oot be subject {o the grievence
and erbitration procedure coptained herein. Probaticnery employees shall not be entitted 1o any
of the benefits including, but not limited to, peid time off, providad in this Agresment unti]
completion of the probariopery periad.

5. HOURS OF WORE/OVERTIME

2l (1) All hours actually worked in excess of forty (40) hours in one week shall be paid at
the rate of one and ope-half times the employee's regular straight-time bowrly wage. All
avertime must be suthorized ia advasee by the Employer, '

(&) Assignment of overtime work shall be in the discrstion of the Employer, and the Employer
may require aqy employes to work overtime on & reverse semiority besis. However, poor to
mandatory overtime, the Employer shall offer overtime on s voluntery basiz 10 qualified
employees by semority,

b} There shall be no pyramiding of avertime pay.

) Enhadujesshal.lbepusteduhutmwmmm&dvmmdmmmcmp]u}uhy
name. No employes shall be required to work a scheduls where they work on mere than six days

out of the week  Schedulés once posted shall remain in effect and shall not be changed without
the consent of the employee, unless there iy 2n emergency.

d) Full time employees are defined as those regularly scheduled to work forty {40) or more
hours in a week. The Employer may during its busy seasans (Eestar, summer months, back-to-
schoal and Christmas) temporarily incresse the hours of part time employees, if the employes
consents. Part time employees shall be emtitied to all of the benefits provided in this Agreement,

) H.l!ampin}fmsdmdmudtnw-:ﬂ:mnr:thmﬁw{ﬁ}hminadayshzuhcuqkﬂrmm
take a mandatory thirty (30) mimute unpsid hench or dinner break to begin no earlier than 2 houwrs
after starting work and end po later than 2 hours before the end of the work day. There ar= no
split shifts,

) Any:mpln}'ﬂtm-ndfnr 7 & more bours of work in a day shall be granted one half

- hour paid Junch or dinner break to begin no earljer than 3 hours after starting work or ending no
later than 3 hours before the end of the work day. Employees shall have two 10 minute paid

breaks not to be taken any closer than twe hours before or after the unch/dizmer break. Wit he
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consent of the employes the break may be taken together n conjunction with the meal pedod.
Employes shell not be permitted to work through their breaks,

i} Employees shall be permitted (o jeave the premises of the employer on their meal periad
or break, provided that they return on time.

There shall be no traasfer of any employee to another store, However, if an employes wishes o
wansfer to emather store, the Employsr may transfer the employee to thet store, a3 long as the
employes submits their request in writing and written notics is given to the Union. .

7. WAGES -
()  All employees shall receive the following raises as follows:

Effective wpon Ratificaiion = $1.00 per hour {(smployees who have
completed their irisl period)

Effective one year afier Ratification - $1.00 per hour (emplovees who have
been employed for at beast a year)

Effective two Years after Rattfication - $1.00 per hour (ezployess who have
been employar for at least a year)

(b)  Any employee who is on an approved leave of absence on the date of any of the wage
increases above shall receive the increase upon return to their employment.

(¢}  Upon completion of their probationary period, the regular hourly rate for all
employees shall be increased by thircy five (50.35) cents per hour.

(d) The Company shall maintain it current payment schedule and method unless jt
notifies the Union of a change.

(e}  All appropriete statutory deductions shall be made Enm payroll checks issued to
employees. The Employer shall cover all employees in accordance with the law for
disability insurance, unemployment insurance and workers compensation.

U



B. CHILD LABOR - withdraw Union Proposal
Mone of the Employer's work may be performed in violation of child labor laws,

9. SENJORITY

2) Senicrity shall be measwrad for purpase of layeff and recall by date of hire. Should
layoffs becoms necessary, layoffs and recell shall be mads on the basis of seaicrity, - All
smployees laid oif shall kave recall rights for up 1o &y (6) months and the Employer shall pot
hire new employess before recalling laid off employees who have the right to recall. Ag
emplayee’s faifure to respond or retam fom recall within five (5) days of confiroed receipt of a
recal] later (as established by use of cerified mail) shall terminate the eraployee’s recall rights.
All correspondence referenced in this paragraph shall be copied to the Unian.

b) At least two weeks before any layoff is implemented the Emplover shall notify the union in
writing of the date of the layoff, the identity of the employee to belaid off and-esseTecs-of

SEEynagm e

10. DISCIPLINEDISCHARGE

a) No empioyee covered by this agreement shall be chsciplined, suspended or discharped
except for just cause. The Employer shall endeavor to give the Union 24 hours advance natice of
a suspension or discharge and in every event must give the Union notice within 24 haurs after
issuing a suspension or discharge,

" 11. GRIEVANCE AND ARBITRATION

a) A grisvence shall be defined as any dispute between the Union and the Employer arising
out of the interpretation or application of this Agresment, other than matters referred o in this
Agreement as excluded from or limited under the provisions of this Article. A grievance shall be
disposed of as follows:

Step I, Within ten calendar days of the occurrence {or when the Union or affected amployee(s)

reasonably should have known of the occurrence) giving rise to the grievance, the aggrieved

employes, shop steward or Union representative shall discuss the maner with the employee’s

. immediate supervisor, who shall, if authorized, atteinpt to provide a satisfactory resolution of the
matter, :

Step 2. Unless & satisfactory resolution i3 reached at Step 1, the gnievance may, withio ten
calendar days of the Step 1 meeting or, if later, the employer's tesponse to the grievance, be
submitted to the Employer's designes (identified to the Union in advance) in & writing signed by
the Union, which shall set forth a statemant of the facts and provisions of this Agreement npon
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which the grievance is based and upon which the Union relies in support of the grievanse, The
Employer shall reply in writing to the gmievance within {en calendar days after receipt thereof

Step 3. If no satisfaciory resofution of the grisvance has been reached in Step 2, either party to
this Agreement may, witkin fifisen (13) calendar days zfter the Employer's reply under Stap 2,
submit a demand for arbitration fo the ather party with a copy of suck demand tg the Impartial
Arbitrater, Roger Meher, In the avent Roger Maher is unable or wnwilling o serve on a
particular metier, Robert Herzog shall ke designeted ag Impartial Arbitrator for that matter,

b} Any grievance filed by the Employer shall be initisted, in wiiting, o the Unico. The
parties shali then endeavor to resolve the gnevance through meeting andlor discussion of the
issies raised in the grievance, In the event the parties are vnable 1o satizfactorily resolve the
grievance, the Employer may submit a dernand for arbitration to the other party with a copy of
such demand to the Impartial Arbitrator, Roger Maher,

el The decision of the Arbitrator shall be final agd binding upon the parties. The Arbitrator
shall have no power to add to, subtract from, or otherwise modify this Agreement,

dj A grievance by the Employer, = grievance concerning & discharge or discipline of an
employee, or grievances which are matters of general concern ar which apply o all employees,
may be instituted by either of the parties to this Agreement directly at Step 2.

e) The Employer's failure to reply to a grievance shall not be deemed acgiuiescence thereto
or a5 & bar to arbitration of such grievance, and the Union may proceed 1o the next step,

Ly Ic the event of the Employer's failure 1o timely provide notice to the Union of & discharge
or other discipline es set forth in Article 9, paragraph (a) sbove, the grievanes mnst be instituted
within ten calendar days of the Unicn’s receipt of such notice,

£ Discharges or other disciplinary actions taken aguinst any employee during the
ernployes’s probetionary period shall not be subject to the grievance and arbitration procedure
and shal] in all respects be without recourse by the Union.

h) The Union may designate one or more shop stewards. The steward shall be ellowed to
investigate or take a grievance while on paid time provided that the doing so shall not intecfere
with the employer’s operations. Stewards shall oot be considered agents of the Union for any
purpose and shall not have the power or authonity to bind the Union or 2o reach agresments with
the Employer at variance with the specific terms and eonditions of this Agreement (Open - The
employer will propose other lengoage)

12. NO STRIKES/NO LOCKOUTS

———



a) The Union #grees that during the term of this Agreement neither it nor any emplayes(s)
covarsd by this Agreement will cause, sanction, encourage or engage in any stnke, walkout or
sympathy steike at the employes's premises.

B} During the term of this Agresment the Employer shall not engage in & lockos.
{Open to discuizion)
13. TURY DUTY

AD smployes summoned to jury duty shall unmediately infarm and provide a copy of the
summons 1o the Employer, In such event, the employee shall be given an unpaid Jsave of
absence 10 attend to jury duty, -

14, LEAVES OF ARSENCE

a) Toe Employer may grant Jesves of absence, in writing, to employees desiring them not
exceed mimety (90) days. The Employer may extend the leave based on an individual's
circumstances. Such leaves shall be without pay. Seniority shall not be broken provided the
employee timely rehums from the leave, Dhusk g-any-sush-tempasm e-tae-Emeloves s

Sl S e =g o Alr s T

€)  The employer shall give FMLA leave as required by law,
15. UNIFORMS

Employees shall oot be required to pay for uniforms required by the Employer to be wom on the
job. The Employer will provide employees with new uniforms two times a year, and will provide
oze replacement uniform per vear in the case that & uniform is lost, stolen or ruined. :

16. EQUAL RIGHTS

There shall be no discrimination against any present or furure employes by reason of race, creed,
color, age, disability, national origm, sex, sexual orientetion, union membership, or any

B
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The Employer shall not discriminate against eny present or filture employse or applicant for
employment by reason of race, creed, color, ags, disshility, natiopal ﬂ::"g:i.u, sa¥, sexual
orientation, unjion membership, marital or parental status, gender idemtity or expression,
pregnancy or eny other characteristic protected by local, state or federal law.

The foregoing shall not prohibit or limit in any way the obligation of the employer undes law to
accommodate an employes's needs to participate in religious observances and/or the Sabbath,

17 HEALTH AND SAFETY

8) The Employer shall have clean and fonctioning rest rooms for use by the employees; proper
ladders; potahle water for consumption by emplayess; first aid kit rubber gloves and respirators
endfor face masks for ase by the employees; and shall have periodic and regular visits by a
professional exterminating service to contral for rats, Jeas and other vermin, Adequate heat and
air conditioning shall be provided,

18. PAID TIME OFF

a). Holidays - Any employes warking on the following helidays shall be peid double time for al|
hours worked that day: New Year's Day, Martin Luther King Day, Memorial Day, Tuly 4th,
Leber Day, Thanksgiving Day, Christmas Day. If the store is closed for the holiday, employees
notmally scheduled to work on that day shall be paid time and cne half for their regularly
scheduled hours for that day. Schedules shall ngt be chenged to avoid payment of holiday pay,




i

ux::ﬁ that the Employer shall datermine whether 2 store is 10 remain Open on any particular dey,
incleding a holiday.

B). Sick Days/Personal Days ~ Al etnployees will ene year of service of more shall receive 8
paid sicli/personal days, Employses with less than ope yeer of servies shall sccrue gme paid
sickipersonal day per two months of servics. This sscson is interded to comply with Y C Law
Humber 30134046, providing for sick time earned by employess,

L. Sick days shal] be taken because of illness or the iliness of a dependent, or dus to 2 docter's
sppotmiment or the doctar’s appaintment of & depandent, and the employee shall recejve the pay
for the hours they were scheduled 1o work that day, provided that the employee notifies the
employer within one hour of the starting time of their shift of their absanea due to sickness,

Employer written notice of such imept by Noveniber 1st. An employee can acerue up to &

c.) Bereavement Leave - Employees shall receive bereavement Jeave of thres days duration,
mnpaid, in the event of the death of ay immediete family member, including spouse, child,
parent, sibling, step-parent, grandparent or in-law parents. Proof of dezth may be reguested by
the employer.
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£) All paid time off benefits shal] be prorated for part time employess. All employees entitled to
recerve vacation with pay chall receive a full wesk off regardizss of how many days they are
scheduled to work in & wesk  Part-time employees shall recaive vacation pay egual o the
average oumber of howrs they were scheduled to work for the 17 wesks prior to taking the
vacation. All employees who take a sick or personal dey shall receive pay equal 1o the mumber
of hours they wers scheduled io vork that day.

Cpen ~ the Union will aceapy the schedule 28 it sppears in the Emplayee Handbook for
Holidays snd Vacation, language to be discussad)

12, REMNEWAL

a) This Agreement shall be effective og the 1s day of 2014 and ghall remegin in
full force and effect to and through the last day of 2017. This sgresment shall
automaticelly repew for additional terms of ope year unless ane of the partes sends written
motice by registered 'mail to the other of its intention to propose modifications bereto betwees 90
and 60 days prior fo the fermination dste of this sgrecment, or any subssquent suomatic
extension.

W) This Agresment shall consfitute the sole and entice agreement between the parties with
respect to rates of pay, wages, hours and all other terme and conditions of employment. This
Agresment may not be amended modified, weived, extended or otherwice revised, and oo
greement, alteration, understanding, variation, waiver or modification of any of the terms or
conditions or covenants contsined herein shal] he made, unless made by sgreement in writing
duly executed by the parties heretn, .

&) Should any part or provision herein contained be rendered or declared invalid by reason
' of any existing or subsequently epacted legislation, by amy decree of 2 court of competent
jurisdiction or by reason of any rule or regulation or order of ary presently existing or future
created federal, state or municipal agency, such’ invalidation of such part or portion of this
Agresment shall ot invalidate the remaining pertions hereof, and they shall remain in full force
and effect, '

20. SEVERANCE - withdraw

21. HEALTH AND WELFARE PLAN -~ RESERVED —waiting for Employers response

g



N WITHESS WHEREOF, the parties exacute this sgresment, effeciive s of — . ). 2014,
FOR LOCAL 332 RWDSU, Urcw

By:
Print Wame/Title

FOR THE EMPLOYER
By .
Print Name/Title
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Frowm: Meil Gonzaha <ngonzshvo@local138.0rg

Sont: Wednesday, July 09, 2014 952 AM

Ve : Stuart Weainberger

=g William Anspach; Yomaira Frangui

Subdsci: L338 Unigue Preposal document

Atiechments: L33% Unique proposal -7-3-1¢ negq vivsion 2.docy
Hi Stuzr,

I twezked what | sent you last night. 1 will make plenty of copies far sur metmg later, if you don't heve a chance to
Print this one up,

5e¢ you sbon,

Mail E. Gongslvo

Director of Contract Administration 5 Ressarch
Lacal 332 RWDSU/UFCW

1505 Kellum Place

Mineols, NY 11501

TEL: 515-294-1338 EXT: 400 | FAX: 515-281-0353

neonzalvo@locel338.org | www.local3i8.org
Follow us on: www.twitter.com/loca|338  www facebook com/lacai3is

" Our miissian is to better the lives of our mernbers ard gif working peopla®
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COLLECTIVE BARGAINING AGREEMENT
BETWEEN
LOCAL 338 RWDSU, UFCW
AND
APOGEE RETAIL, WY LLC /s Unique Thrift S1ors

1. RECOGNITION

&) (1) Apoges Retail NY, LLC (hereafier “Employes") hereby recognizes Local 338 of the
Retzil, Wholesale, and Deparment Siore Union, UFCW (bereafter “Union™) as the exclugive
representative of all full fime and regulas pant-times line workers employed by the Emplover at jrs
facility located at 218 West 234in Street, Bronx, NV, including workers camying out functions
such as Pricer, Pusher, Hanger, Sorter, Maintensnce, Fick-Up, Cleaner, Sales Associgte, Cashier,
Floater, and Bagger, but excloding all ather employees, including office clerical employees,
gencral msnagers, store managers, deparment managers, and gusrds, snd professiona)
employees and supervisors as defined in the Act.

the Union which shall not be uaressonably withheld) and & not done for the purpose of
reducing the size of the bargaiming unit,

bl (1) Representatives of the Union shall have the right to visit the Employer's place of
~ business at ressopable times 1o investigale wages, bours working conditions and grievances,

the Uinion’s intention to visit the Employer's place of business, The Union agent shal) have only
access o areas ot the Employer’s place of business where the bargsining unit employess ars
located, at times where the bargaining urnit employees are at the Employer's place of business or
wheze it iz necessary to investigate the wages, hours and working conditions,

2 —The-Unias




(3)  The Employer will provide bulletin board space, which shall be used selsly for the

purpose of posting authorized Union notices, Eaid-bullstin-basods will be locatad-in-the sigak
srem-and-benali-peam

(4} The Employer shall provide the Union with the names of all etiployees and therr addresses,
phone numbers sad retes of pay within thirty (30} days afier hire and every six maonihs
commanting upon the
Union. & vl p b

the

e e

sxecution of the collective bargaining agresment upon request of

{30 S T

A e e T i -

The Unjon recognizes the right of the Employer to esiablish and implement the policies of the
Employer. It is recognized that the Employer retains the right to exercise the customary
functions of manegement in operating its facility. Such rdghts shall inciude, but are pot fmited
1o, location of operstion, types of quipment to be used or materials purchased or sold, and
. ‘whether or to what extent any services or activities of any nature whatsoever shall be added,
madified, eliminated or obtained by coatract with an y othier compeny. These management rights
alsa include the right to hire and determine the oumber of employees in the fasility or a

2



depariment including the number asergned to emy particulsr worl, 1o incresse or detresse the
number of employees, tsutcamtmaal, 10 direct snd assign work, to estsblish new job
classifications and job content and qualifications, 10 determine when and where overtime chal] be
worked, to establish end scheduls the working hotss of the smployess, to dastermine the
reasonable work pace, vtk performance levels and standards of performance of the employses,
tot requirs safely devices snd squipment, to layoff, to dscipline for Just cause, to discharge for
Just cause, to suspend for fust cavss, to transfer, to promote aad to tzke any action consigersd
necegsary 10 establish and maintain efficisncy end distipline. The Employer mey promulgaie
writien work rules provided the rules do not violate any of the provisions of this Agreemant, The
Employer shall fumigh the Union with a copy of such work rules,

3. UNION SECURITY

a) As 8 condition of continued employment, sil current employees who are covered by this
contract shall, withip rseene-34) ninsty dayy {(%0) of the effective daia of this agreement or
the date of its execution, whichever ie iater, become and remsin membars in good standing of the
Union. Az 2 condition of employment, all employees hired after the effective or tXecution daie
of this agrecment, whichever g later, shall become Union members within thissysns-{a1)
uinedy days (W) days of becoming employed and shall remain members thersof,

b} Upon receipt of a written authorization from e Union, the Employer shall, pursuant 1o
such authorization and provided such aummﬁaﬁanhasnuthemmwked,dndmﬁm the wages

The Employer agrees to deduet 2nd transmit to the Treasurer of RWESU Locai 338
PAC the amount specified for each hoer worked from the wages of those emaployess who
veluntsrily sutherize smch contributions on the forms provided for that purpese by
RWDSU Local 338 PAC. These transmitials shall acemr morthly and shall be
sccompanied by » list of the pames of thogs employees for whem such deductions have bean
made and the 2mount deducted for each such taployes,

c) The Company may give notice 1o the Union of job opesings, but the Company retains the
right to use whetever sources it deems dppropriate to obtain new hires and the Company's rght
to hire an employee shall be in the Company’s sole discretion,

4. EMPLOYMENT/PROBATIONARY PERIOD

&) The Employer shall be the sole Judge as to the qualifications of any applicant for
employment.



b} All new employess hired by the Employer shall be subject to a probationary period of 90
days (excloding three or mors continuous absences): Al such probationary employess may be
disciplined or discharged by the Employer during such probationary period without recourse by
the Union or the employes and such discipline or discharge shall nat be subject to the grievance
and arbitation procedure contained hersin, Probationary employses shall not be entitled 1o By
of the bensfits including, bul oot lmited to, paid tme off, provided in this Agreement Lot
completron of the probedonary period.

5 HOURS OF WORK/OVERTIME

a) (1) All bours acmally worked in excess of forty (40) hours in one waek shall be paid at
the rate of one snd one-half times the employee’s regular siraighi-time hourly wage. All
avertime musi be awthorized in advance by the Employer.

(2) Assignment of overtime work shall be in the discretion of the Employer, and the Emplayer
may reguire any employee o work overtime on a reverse seniority basis. However, prior to
mandatory evertime, the Employer shell offer ovestime on & volumtary basis to qualified
cemployees by seniority.

bl There shal] be no pyramiding of overtime pay.

c) Schedules shall be posted at least two weeks in advance and shall Yst the employee by
name. No employee shall be required to work a schedule where they work on more than six days
out of the week. Schedules once posted shall remain in effect and shall not be changed without
the consent of the employee, uabess there is an emerpency.

d) Full time employees are defined as those regularly scheduled to work forty (40) or more
hours in a week—The Emplevermav-duringits bus+ sopas S reath— SRkt

o P45

) All employees scheduled to work more than five (5) hours in & day shall be required to
take a mandatery thirty (30} minute unpaid lunch or dinser break to begin no earlier than 7 hours
after starting work and end no later than 2 hours before the end of the work day. There are no
split shifis, i
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—Unica Withdraws 7-8-

i) Emplayess shall be permitiad io leave the premises of the emplover on their mesl period
orF brealr, provided that they rehun on dme.

There shall be no lovelutary wansfer of any employee to another siore. However, if an
employee wishes to transfer to another store, the Employer may transfér the emploves to that
store, 2s long as the employee submils their request in writing and written notice is given to the
Union.

7. WAGES
(2) A employess shall receive the following raises as follows:

Effective upon Rotification = 80.75 per hour (cmployess who have
compieted their trial period) apen

Effective one year after Ratification - $0.25 per boer (emplovess who have -
been employed for a1 least a year) ok

Effective two years after Ratification - $8.25 per hour (employees who have
been employer for at least a year) ok

(B)  Any employes who is on an approved leave of absence on the date of any of the wage
inereases above shall receive the increase upon return to their employment.

(¢} Upen completion of their probationary peried, the regular hourly rate for all employees
shall be increased by thirty-Sve {80:35) twenty five (50.25) cents per hour, ok

(d}  The Company shall maintain its pay period and pay day unless it notifies the Union of &
change. -



{¢)  All appropriate statutory deductions shall be made by the employer. The Employer shall
cover all employses in accordance with the law for disability insurance, unemployment
insurance and workers compensation.

Withdraws 7-6.14

9. SENIORITY

a)  Seniority shall be measured for purpose of layoff and recall by date of hire. Should
layoffs become necessary, layoffs and recall shall be made on the basis of seniority and
qualifications. All employess laid off shall have recell rights for up o six () months and the
Employer shall not hire new employees befare recalling laid off ermployees who have the right
recall, An employes's failure to respond or return Som recall within five (3) days of confirmed
receipt of & recall letter (a5 established by use of certified mail) shall terminate the employse's
recall rights. All comespondence referenced in this paragraph shall be copied to the Union,

b) At least two weeks before any layoff is implemented the Employer shall notify the union in
wrmnzufm:dm ::rfthn laynﬂ‘md Thndnmtyﬂfth: mp!u].-u to be la:d ﬁmﬁn&h@ﬁ?&s—a&'
- 1 : i

10, DISCIPLINE/DISCHARGE

a) Mo employee covered by this agreement shall he dmplm:d suspmded or :hsr.hugad
:x::cptfnr;ustnaus: mEm;Jn}r:rahaJI T

a aoely v i ent-must give the Un.u;:l:t noiice uf & susgmnamn or
dm:harge mt]mﬂ#?& hnmahmmngammmmwdmhmga

11. GRIEVANCE AND ARBITRATION
A. Any grievance or dispute arising out of the application or im»:rpuutim of this

Agreement end not specifically excluded from the grievance procedure shall be adjusted as
follows:
1. All grievances must be presented in writing.
2. A grievance involving an employee must be grieved as follows:
Stepl: The employes or the Union must present the grievance to the employee’s
supervisor within twenty (20} business days after the event giving rise to the

&



én‘e‘rame gecurred, Siep 2: The Employer's Store Mansger or his designes wil]l meet

with the Union within ten(10) deys after the submission by (he Union. If the maner

15 Boi reselved, the Union may file far arbitration within twenty (20) days of the
3. A grievancs involving mors than onz employes or & Unicn grevancs invelving &
slorewide grisvance shall be presented by the Union 1o the Employer's President or his
designee within twenty (20) business days afier the event giving rize (o the grievance.
The Eroployer's President or his designes will mest with the Union within 12 {10) days
after the submission by the Union. If the matier is not resolved, the Union may file for
arbitration within twerty (20) days of the mesting.

4. A Company grievance shall be presented to the Union within twenry (20) business
days efier the eveni giving rise to the grievance. The Employer's President or Store
Menager or a designee will mest with the Union within sever. (7) days afier the
submission by the Company. If the matter is not resoived, the Company may file for
arbitration within twenty (20) days afier the meeting.

B. Any grievance submitted to arbitration shall be referred 1o Hoger Maher or Robert Herzog,
who shall be selected on & rotating basis,

C. The arbitrator shall have no autharity to add or subtract from or change, modify or amend
Any terms or provisions of this Agreement The arbitrator shall issue in writing a final and
binding decision,

D. The Employer and the Union will share equally in the cost of the arbitrator,

E. The failure by a party filing the grievance to file timely the grievance and 1o follow the time
limits in the steps in the grievence procedure shall be a bar the grievance,

12. NO STRIKES/NO LOCKOUTS

a) The Union agrees that during the term of this Agresment neither it nor any employes(s)
covered by this Agreement will canse, sanction, encourage or engege in any strike, walkour,
picketing or symparhy strike at the employer's premises,

b} During the term of this Agreement the Employer shall not engage in a lockout.



{(Opea to disenegion)
13, JURY DUTY

An employee summoned to jury duty shail immediately inform and prowide & copy of the
summoas to the Emplover. In such event, the emploves shall be given sn unpaid leave of
absencs to attend to jury duty, :

14. LEAVES OF ABSENCE

a) The Employer may grant leaves of absence, in writing, to employees desining them not 1o
excesd minety (90) days., The Empln}rsr may extend the leave based on aa individual's
circumstisnces. Such leaves shall be without pay’. S:m-:z-rrij shiﬂ not be broken pmwdzd the
nmpiu}r:: hm:]:r H:'hmr- frum the leave. Dusinges G et lm e per v

€} The emplover shall give FMLA leave as required by law,
15. UNIFORMS

Employees shall not be required to pay for uniforms required by the Employer w0 be wormn on the
job. The Employer will provide employess with sew uniforms two times & year, and will provide
one repiacement uniform per year in the case that a wniform is lost, stolen or ruined.




Unbon Withdrawe 7-9-14 1
17. HEALTH AND SAFETY

a} The Employer shall have clean and functioning rest rooms for use by the employess; proper
fadders; potable water for consumption by cmaployees; first aid kit and rubber gloves e=d

r&wﬁe&mﬁhﬁ for use by the employees; and shall heve periodic and regular visits
by & professional exterminating service te-contrel-forrais—fleas-and sthervemmia. Adequate heat
and airconditioning shall be provided.

18. PAID TIME OFF

2). Holidays — Any employee working on the following holidays shall be paid double time for all
hours worked that day: New Year's Day, Martin Luther King Day, Memorial Day, Tuly 4th,
Labor Day, Thanksgiving Day, Christmas Day. If the store i3 closed for the holiday, employees
normally scheduled to work on that day shall be paid time and one hslf for their -regularly
scheduled bours for that day. Schedules shall not be changed to aveid payment of holiday pay,
except that the Employer shall determine whether @ store is to remain open an any particular day,
including a holiday.

b}'. Sick Deys/Fersonal Days — All employees will one year of service of more shal] receive &
peid sick/personal days. Employecs with less than one year of service shall accrue one paid



sick/parsonal day per two months of service. This section is intznded o comply with NYC Law
Mumber 2013/044, providing for sick time earned by employses.

1. Sick days shall be taken becsuse of illness or the iliness of 3 dependent, or due 10 8 declor's
appointment or the doctor’s appotatment of a dependent, and the employes shall receive the pay
for the hours they wers schoduled to work that dey, provided that the empioyes notifies the
smployer within one hour of the starting time of their shift of their sbsepce dus to sickness.
Such days may also be scheduled in advance as a personal day with pay providsd that the
smployee and the empleyer agres, it being understood that the employer will not unreasonably
withhold its consent. Unused sick days will be bought back and paid, af the full rate, in the first
pay check received in Jsnuery of ezch year. An employee may chooss (0 CaTY over up 10 20
(10} voused sick days into the nexi calendar year provided, however, that the employee gives the
Employer written notice of such inient by November Ist. An employee can accrue up o a
maximam of thirty (30) days of sick leave,

¢) Vacation — All employees with one or more years of service shall receive paid time off each
year equal to one week. Employces with two or more years of service shall receive paid time off
sach year equal to two weeks. Employess with five or more years of service shall receive paid
time off each vear equal to three weeks.

I. Eligibility for vacation shall be determined as of the beginming of each calendar year.
Employees with less then the requisite year(s) of service as of the beginning of the calendar year
must wail until their anniversary date to be eligible to t2ke the vacation. Vacations are to be
scheduled by muiual consent of the employer and the employse. Employees who de not take
their vacation entitlement by the end of the calendar year shall be paid for their unused vacation
time. The employee may also choose (o take their unused vacation from one year in the firet
quarter of the pext calandar year.

¢.) Bereavemnen! Leave — Employees shall receive bereavement leave of thres days duration,
unpaid, in the event of the death of an immediate family member, including spouse, child,
parent, sibling, step-parent, grandparent or in-law parents. Proof of death may be requested by
the employer.

d.} In the event a location is shut down, employess who lose their jobs as & consequence of the
shutdown shall be entitled to recsive payment for unused sick time, vecation or any other paid
time off and shall be entitled to the benefits provided under Asticle 19, Severance.

" ) All paid time off benefits shall be prorated for part time employees. All employees entitied to
receive vacation with pay shall receive a full week off regardless of how many days they are
scheduled to work in & week, Part-time employees shall receive vacation pay equal to the
average number of hours they were scheduled ta work for the 13 weeks prior to taking the
vacation. All employees who take a sick or personal day shall receive pay equal to the number
of hours they wers scheduled to work that day,

10



Cpen ~ the Uniom will accept the schedude 2= H zppears in ihe Rmploves Handbook for
Holidovs and Vacatiom, langusge to be discoased)

19. RENEWAL

2] This Agreement ghall bs effective on the 15t day of 2014 and shall remmgin in
fill force and eifect 1o 'and tirough the [sst day of 2017, This agreement shall
astometically renew for additionsl terms of one year umless one of the parhies sends writisn
notice by registered mail o the other of its mnfention (v proposs modifications hérsto between 90
and 60 days prior to the termination date of this agreement, or any subsequent automatic
gxtension.

b) This Agresment shall constifute the sole and entire agrssmant between the parties with
respect to rates of pay, wages, hours and ail other terms and conditions of employment. This
Agréement mey not be amended, modified, waived, extended or otherwise revised, and no
agreernent, alterstion, undsrstanding, variation, waiver or modification of any of the terms of
conditions or covenants comntained berein shall be madr.- unless made by ag:rmm in wrifing
duly executed by the parties bereto,

Ly Should an:.r part or provision herein confained be rendered or declared invalid by reason
of any existing or subsequently enacted legislation, by eay decres of & cowt of competsni
jurisdiction or by reason of any rule or regulation or order of any presenily existing or future
created federal, state or municipal agency, such invalidation of such part or portion of this
Agreement shall not invalidate the remeining portions hersof, and they shall remain in full foree
and effect.

20, SEVERANCE - withdraw

21. HEALTH PLAN

As of January 1, 2015, the Employer will offer the same Qualified Health Plan options and
employee co-coniributions (o eligible bargaining unit smployaes (curreatly those emplayees
who are scheduled tp work on average thirty (30) bours or more per week), as the employer
oifers non bargsining unit employees,

N WITNESS WHEREQF, the parties execute this agreement, effective as of 1,2014,

11



, UFCW
FOR LOCAL 338 RWDSU.

By: :
Print Neme/Titls

FOR THE EMPLOYER

By
Print NamarTitle

12
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 From: Neil Gonzalve <nganzaive@local33s orgs

Sent: Thursday, fuly 17, 2014'5:05 P

Tar atuart Weinberger

Ce: Williarn Anspach; Jack Caffey; Yomairs Frangui

Subject: L33E Unique proposal

Attachments: L338 Unique proposal -7-17-14 decx

Hi Stuart,

Attached, please find the Unlon’s counter proposal dated 7-17-14.
lincorporated the lenguage we discussed at our last session, The open items are in bold. Please call me to discuss.
If we can't resolve the open items on the phane or vin email, we are available to continue negotiations face to face,
We are available to meet any day next week,

Thank you,

Meil E. Gonzalvo

Director of Conmtroct Administrotion & Reseorch
Local 338 RWDSL/UFCW

1505 Kellum Place

Mineola, NY 11501

TEL: 516-294-1338 £XT: 400 | FAX: 516-281-0253

nponzalvo@iocaiddf.one | www.localadgorg
Fallow us on: www twitter.com/local3ds | www facebook eom/lncai3lg

" Our mission is to berter the lives of our members and all working peopte”

BdapddnTRAE AR fﬂﬂﬂl‘-‘hﬂﬂﬂlfh" Motice YTIFIZsssssevToSxazaes
This email, its electronic document attachments, and the contents of its website linkages may contain

cenfidential health information. This information Is intended solely for use by the Individual or entity to whom it is
addressed. if you have recetved this information in erro ", please notify the sender immediately and arrange for the
promet destruction of the materal and any accompanylng attachments.
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Memo of AGREEMENT
BETWEEN
LOCAL 338 RWDSU, UFCW
ANTY
APOGEE RETAIL, NY LLC d/b/a Unique Thrift Store

1. RECOGNITION

a) (1) Apogee Retail NY, LLC (hersafter “Employer™) hereby recopnizes Local 338 of the
Retail, Wholesale, and Depariment Store Union, UFCW {(bereafter “Union™ as the exclusive
representative of all full-time and regular part-lime line workers employed by the Employer a1 fts
facility Jocated at 218 West 234th Street, Brome, NY., mcluding workers carrying out functions
such as Pricer, Pusher, Hanger, Sorter, Maintenance, Pick-Up, Cleaner, Sales Associate, Cashier,
Floater, and Bagger, but excluding all other employees, including office clerical emplayees,
general managers, store managers, departmert managers, and guerds, and professional
employees and supervisors as defined in the Act.

(2) Bargaining unit work shall not be performed by other than bargaining unit employees
except for owners, managers and supervisars that Employer deems necessary and is not done
for the purpose of reducing the size of the bargainiag unit. em-e-emparasybasis:

Now bargeining wnit employses (exeept for owners, managers and supervisors as set forth
above) may perform unit work for the purpose of instructing, training zad assisting
bargaining unit employees n the performance of their work. Now uait personnel may also
perform unit work in emergencies, provided such work shall be of short duration (met to
exceed five (5) consecutive days) in the absence of comsent of the Union which shall not be
unreasonsbly withbeld) and is net done for the porpose of reducing the size of the

bargaiming unit. Opan Stuart will respond

b) (1) Representatives of the Union shall have the right to visit the Emplover's place of
business at reasonable times 1o invess Bate wages, hours working conditions and grievances,
Such visits, however, shall not be made at such mes or 1o such & manner that shal interfere with
the operations of the Employer's business. The Union shall notify the Employer in advance of
the Union's intention to visit the Employer’s place of business. The Union agent shall have only
access 1o areas ot the Employer’s place of business where the bargaining unit employees are
located, ar times where the bargaining unit employess are at the Employer's place of business or
where it is necessary 1o investigate the wages, hours and working conditions.
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L]

{2}  The Employer will provide bulletin board space, which shali be used sedsly for the
purpass of posting suthorized Unfon notices. Baid-bultas s Al siad in 4

srsmraadbrealeress—Open, Sivar wilj respand

{3) The Brnployer shall provide the Union with the names of all employees and their addresses,
phone numbers and rates of pay within thirty (30) days after hirs apd every six momths
commencing wpon the exscution of the collective bargaining sgreement upen requesi of the
Union,

2. MANAGEMENT RIGHT-S-’T*-'EDDEFICATH}W

The Union recognizes the right of the Employer o establish and implement the policies of the
Employer. It is recopnized thar the Employer remaing the right to exescise the customary
functions of management i operating its facility. Such rights shall include, but are not limited
to, location of operation, types of equipment 1o be used or materials purchesed or gold, and
whether or 1o what extent Ay services or activities of any nature whatsoevar shgll be added,
modified, eliminated or ohtained by contract with any other company. Thess mansgement rights
2lso include the right to hire and determine the number of emplovees in the facility or &
department including the number assigned to any particular work, 10 increase or decrease the
number of emplayees, o sub contract to facilities outside of the store for production worl,
to direct and assign work, to establish new job classifications and job content and qualifications,
to determing when and where overtime shal] be worked, to establish and schedule the working
hours of the employees, to determine the reasonable work pace, work performance levels and
sianderds of perfermance of the smployess, to require safety devices and equipment, to layoff, 1o
discipline for just cause, to discharge for just cause, 1o suspend for just cause, to iransfer, to
promete and to ke any action congidered necessary o establish and maintain efficiency and
discipline, The Employer may promulgate written work rules provided the rules do not violate
eny of the provisions of this Agreement. The Employer shell fumish the Union with a copy of
such work rules,

3. LINION SECURITY

a} As a condition of continued employment, all current employess who are covered by this
contract shall, within this~ens {34 minety days (90) of the effective date of this agreement or
the date of its execution, whichever is later, become and remain members in pood standing of the
Union. As a condition of smpioyment, all employees hired after the effective or execution date
of this agreement, whichever is later, shall become Union rmembers within hi

ninety days (20) days of becoming employed and shall remain members thereof.

b) Upon receipt of a written suthonzation from the Union, the Employer sheall, pursuant to
such authorization and provided such authorization has not been revoked, deduct from the wages
due each such employee sach pay period a regular share of the monthly union duss/fees and shal]
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retmit to the Union each month the duss/faas callectad, togsther with a list of &l employees for
whom duesifees are being remitted and an indication of the amount baing remitied for zach.

The Employer agrees to deduct 204 ransmit ia the Treasurer of RWDSY Local 338
PAC the amaount specified for each hour worked [rom the wapes of froce ereplayees whe
voluntarily suthorize such contributions on fhe forms provided for ihat purpese by
RWDEU Loeal 2338 PaAC, These trapemicizls thall gecur mon thly eod chel be
scetmpanied by & Ust of the names of thore em nlayess for whem such dedactions heve been
mede and the amount deducted for asch such employes, Open, Sewart will respond

Ly The Company may give notice to the Union of job openings, but the Company retains the
right to nse whatever saurces it deems appropriate to obtafn new hires and the Compeny's right
to hire 2o employvee shall be in the Company's sole discretion.

4. EMPLOYMENT/PROBATIONARY PERIOD

al The Emplover chell be the sole Judge as to the gualifications of any applicant for
employment.

b} All new employees hired by the Employer shall be subject to a probationayy period of 90
days., All such probationsry employees may be disciplined or discharged by the Employer
during such probationary period without recourse by the Union or the employee and such
discipline or discharge shall not be subject 1o the grievance and arbitration procedure contained
hersin.  Probationary employees shall not be entitied to any of the benefits inclucing, but net
limited to, paid time off, provided n this Agreement until completion of the probationary period.

3. HOURS OF WORK/OVERTIME

a) (1) All hours actually worked in excess af forty (40) hours in one week shall be peid a the
rate of ope and one-half times the employee's regular straight-time hourly wage. All overtime
must be autherized in advance by the Employer.

(3) Assigoment of overlime work shall be in the discrenion of the Employer. Prior to
mandatory overtime, the Employer shall offer overtime on a voluntary basis to qualified
employess by seniority. The Employer may require any employee to work overtime 0N & FEverse
seniority basis and based on guelifications.

b} There shall be no pyramding of overtime pay.

e Schedules shall be posted at least two weeks in advance and shall list the employee by
name. No emplovee shall be required to work a schedule where they work on more than siy days
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out of the woek. Schedules ance posted shall remain in effect and shal] not be changed without
ths consent of the employee, nnless thave is an unforessen operstional necessity ta do so.

d)  Pull time employees ars defined a5 those regularly scheduled 1o work Tarty {40) or more
hours in 3 weelk

e} All employees scheduled to work mars than five () bours in & day shall be required 1o
take 2 mandatory thir (30) minute vopaid lunch or dinger break 1o bagin no earlier thao 2 hours
after starting work &nd end no leser than 2 bours before the end of the work day. There arz o
split shifis.

f) Employess shall be permitied 1 lesve the premises of the employer on their meal period
o break, provided tha: they return on time.

6. TRANSFERS

There shsll be no involuntary trensfer of sny employes (0 another store. However, if on
employee wishes to transfer to another stare, the Employer may transfer the cmplayee 5 that
siare, as long as the employee submits their equest in writing and written notice is given io the

(8) Al employees shall receive the follewing ralses s follows:
Eifective upon Ratifiestion - $0.50 per hour (em playess who have
completed their trisl period) apen

Effective one year after Ratification - $0.25 per hour (smployees who have
been employed for at lsast a Year) gk

Effective two vears after Ratification - 50.25 per hour (employees who have
been employer for at least a year) ok

{b)  Any employes who js on o approved leave of shsence on the date of any of the wage
increases shove shall receive the increase upon retum to their employment.

{€)  Upon completion of their prebationary period, the regular hourly rate for all employees
shell be increased by twenty five ($0.25) cents per hour. ok

(d)  The Company shall maintain its pay period and pay day unless it notifies the Unici of a
change.
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(e} Al eppropriate stetutory deductions shali be wmsde by the Employer. The Fmployer shall
cover all employees in accordance with the law for disability insurance unemployinent
insurancs and workers compensation.

. EENIORITY

a) stmionty sheli ba messured for pupose of layefl and recell by dsts of hire, Should
layoffs become necessary, layoffs and recall shall bs made oo the basic of seniority and
qualifications. All employees laid off shall have vecall rights for up o six (6) months end the
Employer shall not hire new employees before recalling laid off employsss who havs the right to
recall. An employee's failure to retem fiom recall within seven (7) days of mailing to the
employee’s last known address a recal] letter shall termunate the employes's recall righis. All
carrespondence referenced in this paragraph shali be copied to the Unjon.

b} At least two weeks before any layoff is implemented the Employer shall notify the union in
writing of the date of the layoff and the :dentity of the employee to be laid off

7. DISCIPLINEDISCHARGE

a) Mo employee covered by this agreement shall be disciplined, suspended or discharged
except for just cause. The Employer shall give the Union notice of a suspension or discharge
within ninety six (96) hours after issuing a suspension or discharge.

10. GRIEVANCE AND ARBITRATION
A. Any grievance or dispute arising out of the application or interpretetion of this
Agreement and not specifically excluded from the grievance procedure shall be adjusted as
follows:
l. Al grievances must be presented in writing.
2. A grievance involving an employee must be grieved as follows:
Stepl: The employes or the Union must present the grievance to the employes's
supervisor within twenty (20) business days after the event giving rise to the
grievance oceurred. Step 2: The Employer's Store Manager or his designee will mest
with the Union within ten(10) days after the submission by the Union. If the matter
18 not resolved, the Union may file for arbitration within twenty (20) days of the
meeting.
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3. A prievance invalving more then gne employee or & Union grisvance involving »
storewide grisvance shall be presentsd by the Union to the Employer's President or his
designee within twanty (20) business days afier the event EIVing rise 1o the grievance,
The Employer's President ar his designes will mest with the Union within ten {10} days
after the subwmizeion by the Unicn. if the maser is ot resolved, the Usion may file for
Erbatracion within tweaty (20) a2ys of the meeting,

4 & Company grisvance shall ke presented to the Union within twenty (20) business
days afier the event giving rise to the grievance, The Emplover's President or Store
Manager or a designee will mesr with the Union within seven {7) days after the
submission by the Compeny. If the matter is not resolved, the Company may file for
arbitration within twenty (20) days afier the meeting,

B. Any grievance submitted to srbitration shall be referred 1o Roger Msher ar Robert Herzog,
who shall be selected on & rotating basis,

C. The arbitrator shall have no aothority to add or subtract from or change, modify or amend
auy terms or provisions of this Agresment. The arbitrator shall jssve jn writing & final and
binding decision.

D. The Employer and the Uniog will share equally in the cost of the arbiarr,

E. The failure by a party filing the grievance to file timely the grievance and to follow the tims
limits in the stepe in the grievance procedure shall be a bar the grievance.

11. NO STRIKESNO LOCKOUTS

A, No Employes or Employees shall engage in any sirike, picketing, sit-down, slow-down, sit-
in, cessation or stoppage or interruption of work, boycott or other interference with the
operations of the Emplover,

and unit employees, shall not direstly or indirectly, call, authorize, cause or assist in a strike,
refusal to work, boyeatt, picket, hand bill, sit-in, slowdown, or other acts which interfere with the
operations at the facility, whether ar not the matrer is covered by this Agreerment or the collective
bergaining relationship,
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C. In addition to any other liability, remedy or right provided by pplicable lsw or sttute,
should a stike, sit-down, cessation or stoppage or miermuption of work, boyeott, or other
interference with the operstions of the Emplayer occur, the Union within 2 reasonable time of 2
request by the Emplover, shall;

. Publicly disavow such sction by the emplovess.

2. Advise the Emplayer in writing thet such action by the employees as not been galled
or sanctioned by the Union.

3. Notify employees of its disapproval of such action and instruct such sinployees 1o
cease such action and retum to work immediately,

D. The Employer agress thai it will not lock-cut employess during the ferm of this Agreement
12. JURY DUTY

An smployes summoned o jury duty shall immediately inform and provide & copy of the
summons to the Employer. The Employer shall net pay for the employee for their time that they
ssrve on jury duty other than to pay for jury duty as required in sccordance with applicable New
York State and Federal law,

14. LEAVES OF ABSENCE

a) The Employer may grant leaves of absence mot to exceed ninety (90) days. The
Employer may extend the leave based upon an individual's circumstances. The Employer will
notify the Union if it extends an employse's Jeave beyond the ninety (90) days. Such leaves
shall be without pay. Seniority shall not be broken provided the employee timely retuns from
the leave. The emploves shall not accunyulate or accrue any benefits while oul on such leave
except as required by law. During a leave of absence, the Employer may hire & temporary
employee to replace the employes who is oo the leave of absence, The temporary employes
shall not be subject to the terms of the callective bargaining agraement,

b} The empioyer shall give FMLA leave as required by law,
15 UNIFORMS

Employees shall not be required 1o pay far uniforms required by the Employer w be womn on the
job. The Employer will provide cmployees with new uniforms two times a year, and will provide
one replacement uniform per vear in the case that a uniform is lost, stolen or ruined.

16. EQUAL RIGHTS




717ii4

There shall be no discriminstion BEEINSL any presem or fuhre tmployee by resson of race, creed, |
color, age, disability, national ongin, sex, saxval orientation, unica membership, oF sny
chieracteristic protecied by law, including, but nct mited to, claims made pursuent to Title V]
of the Civil Rights Act, the American Disabilities Ast the Age Discrimination in Employment
Act, 42 US.C. 1381, the Family and Madics! Leaws Ast, the MNew York Stete Executive, the
New York City Administrative Code or auy other similar lzves, rules and ftgulations. Al such
claims shall bs subject 1o the grievance end arbimetion pracedure 25 the zols 2nd erclusive
remedy for violations. Arbitrators shal] apply appropriate &w in rendering decizions based Upon
claims of discrimination.

IT. HEALTH AND SAFETY

&) The Employer shall have clean and functioning rest roams for use by the employees: proper
ladders; potable water for consumption by employees; first aid kit snd rubber gloves for use by
the employess; and shall have peridic and regular visiis by a rrc{essionsl sxistminatimg service.,
Adeguate beat and air conditioning shall be provided.

13. PAID TIME OFF

) Holidays - Full-time employees will receive a day off, with pay, for each of the following
holidays: New Year's Day, Memorial Day, [ndependence Day, Labor Day, Thanksgiving Day
and Christmas Day.

In order to be eligible for holidey pay, an employee must have besn employed ninety (90) days
and must have worked their last scheduled workday before and first scheduled workday after the
haliday.

Holidays that occur during a employee’s vacation will not be counted a vacation day, but a5 a
holiday. Employees on leave of absence for any reason sre ineligible for holiday benefits or
holideys that are observed during eth periods they are on leave.

Holiday pay is computed on the basis of the employes's base hourly rate of pay. Holiday
benefits will note be counted as hours worked for the purpose of counting overtime.

b) Sick Days/Personal Days —Employees with Jess than one year of service shall accrue four (4)
hours of sick/personal time per manth after ninety (90) days of service. All employees with one
year of service of more shall recaive eight (8) peid sick/personal days. The Union and the
Employer agree that the provisions of the New York City Sick Time Act are wajved

Employees who do not take their sick day/personal day emtitlement by the end of the calendar
year shail be paid for their unysed sick/personal time,

€} Vacation — Vacation time 75 acerued menthly after the employees ninety {90) day probationary
period. Al vacation requests must be approved two (2) weeks in advance and are subject to the

B
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manager's approval, Regular employess working 40 hours per weels accrue the following paid
vacation:

Period of Emplovment Hours eredjted
] menth ta 36 months 4 hours'month
37 months o 60 monihs & hours/month
&1 months to 120 months | £ hours/monith
After 120 months 10 hours/manth

All pard vacation time must be taken in eight (8) hours blocks. Except et the discretion of the
manager, no iwo employees may schedule vasstions for the same peod. In the event of a
scheduling conflict, the employes with seniority will have preference,

All vacation hours are esmed  Upon separation, all unused vecating hours will be paid.
Vacation hours may not be carried from year to year, On the last regular pavday of each
calendar year, all unused vacation time will be paid in full.

If any employee quits or is terminated before their anniversary date, any acerued vacation time
will be paid in accordance with this articls.

d) Bereavement Leave — Employees shall receive bereavement leave of three days duration,
unpaid, in the event of the desth of an immediate family member, including spouse, child, parent,
sibling, step-parent, grandparent or in-law parents.  Proof of death may be requested by the
employer,

19. RENEWAL

a) This Agreement shall be effective on the 1st day of 2014 and shall remain in
full foree and effect to and through fhe last day of 2017, This agreement shal|
automatically renew for additional terms of one year unless one of the parties sends written
notice by registered mail to the other of its intention to propose modifications hereto between 90
and 60 days prior to the termination date of this agreement, of any subsequent automatic
exlension,

b} This Agreement shall constitute the sole and entire agreement between the parties with
respect fo rates of pay, wages, hours and all other terms and conditions of employment, This
Agreement may not be amended, modified waived, extended or otherwise revised, and no
agreement, alteration, understanding, vadation, waiver or modification of any of the lerms or
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conditions or covenents contained herein shal} ba mads, vnless made by agresment in wriling
duly executed by the parties berew, except 25 set forth below in 192

&) Should any part or provision herein contamed b rendered or declared invalid by reasen
of any sxisting or subsequently enacted legislation, by eny deeree of & cowrt of competent
Jurisdiction or by resson of any rule or regulstion or order of any preseotly exizting op faturs
created federal, state or mumieipal agency, such invabdation of such part or pamion of thic
Agreement shall not invalidste the I&MmAiMng partions hereof, and they chall remsin in fall fores
and affect.

agreement, the Employer and the Union agree thai they will meer to discuss the changes that ars
required related to the Act The parties agres thet the discussions will only involve the changes
needed to the healtheare related io the ACA, T the event there is & Gizpute over the ACA, the
perties shall submit said dispute to arbitration in accordance with the grievence and arbitration
provisions of this Agreement. The arbitrator shall heve no autherity and shall not requize the
Employer to pay more for medical coverage for employees,

20, HEALTH PLAN

As of Jaauary 1, 2015, the Employer will offer the same Qualified Peslth Plan opiions sod
emiployes co-contributions to eligihle barpainiog unit amployees (currently these employeas
who are scheduled to work on =verage thirty (30) hours or more per week), as the employer
offers non bargaining unit bourly employees,

IN WITNESS WHEREOF, the parties execute this agreement, effective as of 1, 2014,
FOR LOCAL 335 RWDSU, UFCW
By:

Print Name/Title

FOR THE EMPLOYER
By:
Print Mame/Title

10
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Neil Gonzalve «ngorzaha@locsl33E arg»

Wedaesday, July 23, 2014 337 PM

Williem Anspachy Jack Caffey

Fwi Apoges

Aitachmanta: L338_Unigue_counter propasal -7-23-14.dcoc ATTON00L bim

el E. Gonzalva )

Direcior of Controct Administration & Rezearch
Lacal 338 RWDSU/UFCW

1505 Hellum Placa

hdinenla, NY 11501

TEL: 516-294-1338 EXT: 400 | FAX: 516-781-D253

neonzelvo@locaid3l org | www locai3as org
Follow us on: woww.twitter.com/local338 | www.facebook.com/locaidss
" Qur mizsion is to berter the lives of our members and olf working peapde”

ERdpbhovmdIassIcEIew CEI-I'Iﬂd-E!‘leEh‘l"f mtim #fi!t"‘{lldt#iﬁiiﬂurqﬁ'iti

This @mail, its elactronic document attachments, and the contents of itd website linkages may contain
confidential health information. This information is intended solely for use by the Individusl or entity to
whom it is addressed. If you have received this information in error, please notify the sender
immediately and arrange for the prompt destruciion of the material and 2ny accompanying
attachments.

Begin forwarded message:

From: 7 [uhpaid
Daie: July 23, 2014 at 9:23:11 PM EDT

To: <pponzaivo@local38 org>
Suobject: Apogee

July 23, 2014
DCrear Mail,

Aftached is the Company's response fo the Union's latest proposal. One of the matiers, tha Company
saw, which Is not highlighted in the attached proposal, Is that the provision for pari-limears o paid lime-of
was not included. Please provide language on this or explain why It was not included,

_I nope Inal all is well.

Shueapt
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Memo of AGREEMENT
EETWEEH
LOCAL 358 RWEEL, URCW
AN
APDGEE RETAIL, MY LIC /s (eigue Theift Store

I RECOGMITION

g (1) Apoges Retail WY, LLC (hereafier "Emplover} hersby recogndses Looal 338 of the
Femil, Whalegale, snd Deparmment Stare Usion, UFCW Mhtrsafier “Linios™) 35 the axciusive
represepintve o all foll-tree and pegoler pen-tms Une worlers employed by the Emplover & it
farility locsied at 218 Went 234% Smeat, Broax, WY, noloding worliers esmying out Functions
such &1 Fricer, Pusher, Hanger, Soricr, Meindenenes, Pick-Up, Clearer, Saias Associae, Crshir,
Floster, and Bagper, but excluding all otee emplayses, inchuding offics chencal employess,
grotrh] managers, G008 fOMOogers, CePETEEN! menagers, and pards, and profesbonsd
siployess and swpervisces & defioed in the A2,

(1} Bargwinmyg umi work shall not be performed by other than bargaining unit employess
except for owness, mansgers and sopervisons thes Emplover deems necessicy and 5 oof dosg
for the prrpase of redscing & sies of the hargainfag unit. Noihing hergis shall be deamed
{a chenge the eurremt prictices of goners, mamogers yad sygparvisors periprmiog
baresing T ] Ly
Non bargainlag unit smployses (except for owoers, managers and supervisars a set forth
ehove) may perdform wnit work for the purpese of instructing, training spd sssistieg
bargaining wsit smployees in the performance of iheir werl, Noo snit personnel meay ako
perform wali wark in emergencies gr where the bargeining spil cannat perform the wark,
previded such wark shall be of shert durstion (aed 0 e3ceed goofve (105) conseeutive duys)
In riee gbeenss of cansent of the Dnion which shall sol ba uaressenably withbedd) and 2 oo
dene for ibe purpos of reducing the size of e barpsinEg wnit Openn Siwarr  will
respond

B {1} Repregepnaiveg of the Unicn shall have the nght w visit e Emplover's place of
bsiness of ressonsble mes o ipvestignis wepss, bours workisg conditisns end grievances.
Such wisits, bowaver, shall sor be made 8t such times ot i meeh & e et shell inberfere with
the operations of the Employer's basiness. The Ulnico shali sodfy the Enplever @ advance of
the Unisn's itension ta visgh e Empleyer's place of husinesy, The Unbon sgent shall have only
#eces to wrces of the Employer's place of business where the bargnining urdt emplevess are
located, at timés where the barguining wnit eplovess are of the Emplayer's place of business or
whers it i necesaary ko ievestigals the wages, bours and working sopditions.

i
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(2} Tes Empleys will provids bullefin board spose, which shell b umd sslsde for fie
purpose of postng euthorized Unicn ooy, Dedd-buiiatin-hoorfo-willbetinemmd o the S o

(3} The Emplover shall provide the Unigm with the names of il employess snd their addresses,
phone pumbers and redes of pey wathin fuirty (30} devs efier Hre and every sin moochs
CommEnting updn e exesuion of e collelive bargnning apresment cpon requers of the
Undon

4, MANAGEMENT RIGHTSMODFICATION

Tha Union recognizes the right of the Employer 1 cstablish and implement the palicies of the
Employsr. It is recognirsd that the' Employer retsins the right to axercise the cusomary
fumttions of earpemen in operstog ity facility. Suehk right shall melnds, bt se not Hmieed
iy, lnSation of operation, fypes of equipsnent @ BE wed of melerials meches=d or gold, Bnd
whether or to what exient any services of activities of apy natore whatsoever shall be added,
medified, sliminated ar sbrained by contract with any sther company. Thess munepement fghs
#an intlude the Aght o bire and determice the oumber of employess in the feellity or a
deperiment meluding the number signed 1o any particalar work, to increats ar decrssss the
ruwder of employess, by sub=coairact t facilties outside of il phore for produciion work,
I direct and aspign work, To extabiish now job clessifications znd job comtent and qualifications,
o dererming when and where overtime shall be worked, (o exsshlish und schedule the working
howrs of the emplevess, o dotermine the ressonable wark pace wark performancs levels and
standards of performancs of the employess, 1o requite safsty deviess apd equipmect, o layelT, 10
dizciplice for just couss, to docherge for just cause, o sorpend for fust couss, 1o wansfer, jo
promote ind 1o Gke any aclion coosidered mecatsary [ estoblish snd maintsin effiziency and
discipline. The Employer may premulgain writen wark rules provided the niles da net vielahe
any of U provisioos of this Agresment.  The Emplover shall furnish the Uniep with & eopy of
. bach work mles,

3, UNION SECURITY

#)  Asacopdition of continved employment, &l curem employess whe are covered by this
cantract shall, within Siffr-s8e-3- niney days (90) of the effectrve date of this sgreement o
the date of itz execution, whichever |s [atsy, beoome and remsin members iz gnod standieg of the
- Unsos, A% 2 condition of employeest, all seplayees hired after the effestive or exocution dais
of thif agreamint, whichever &5 lomer, shall become Union members within: thirme-pee—3)
minery days (90 days of becaming employed and sl remwin members thersal
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B Upan recoiph of b evilten aboriation fom s Usdoe, b Emplover shall, parroant o
such rusieriasnas and poovidad fuch satharizecicn han oot beon revebed, deduet Bram the weges
due sach such smpiowes each pay pericd s reguler shice of the memily urion dessiies end shal|
remdt # the Undon each month tha duse/fess collssind, tputber with 2 lixt of all eaployers for
whom dussifeny ars batng remitiod aod an indication of the Emommt being remited for each,

Bemonss: Mot apreed 2 by 1he Emalever,

Thz Empleyer egrees to dedust aad reasei (o Bie Tressurer of RWDEY Local 538
PAC e srdunt specified Dor each howr worked frem the weps of ihose emploposs wha
volumierly suiboriss such contribmtions o the forme provided for Ehal purpocs by
EWDEU Local 338 TAC,  These ronsmiislh shell sceor mosihly osd shall be

pecompomried By 2 st of 162 wames of dhose smpliyes: for whom Sich deduesine hove besn
fzds and the 2mount drdwasi for cach weh smphoyee. Open, Siwary Wil prspoved

) The Company mey give notics m the Union of job spegings, but the Company rstaing e
fight to use whatzves sources it desms sppropriats o dbizin new hises and the Company’s right
i bire a0 emplodoe soell be m e Company's sobe dscreton

& EMFLOVMENT/FRORA TICNARY FERIOD

a) mwmulmm;uujupummmmmmmm
smpleymanL

=1} N]mmﬁymhﬂhh&nmuﬂ:ﬂhnﬁjmm-yuhﬁunwpﬁﬂnﬂd
duys, Allnnhpmhﬁmnrruﬂn}mmhlﬁaﬁ:{hnwmwmm;w
during such probaficoary perlod withowr recourse by the Unica o the coployes and sk
discipline er Giachorga shall sot be sibject w the grievencs and arbifration procedars eomtained
herein.  Probasicaary empioy=es shall not be entitled 1o sy of the benefin including, buat not
lienited to, paid tame off, provided in this Agresmend uatil compietion of the probaticnary pariod

4 HOURS OF WORKOVERTRAE

&) {1} All hours actually weeked in exetss of farty (40) hows in coe wesk shall be paid a2 the
tase of oo and oos-half tmes the employes's reguiar simight-time bowrly wage. All overtime
miast bo euthorized In sdvance by the Emalegsr.

3
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E]' Aapignmend of overtime work sosll b i e discreson of die Employer. Prior &2
maEndagry overtiee, tha Epployer shall affer ovamim: on g eoluntary befis 7o guzliifes
employest by senieriry. The Eroplever mey raguin sy employte i vk vanime o8 & reverss
sty basis and besed o quailficatioas.

B These shell b oo pyramiding of cvertime pay.

£l Schedubes ghall be postad f Jessi two weels 1o advense and sball [t the employes by
pasne, Mo employes shall be required s wark 8 schedule where (bsy work oo mone than iz deys
out of the wesl, Bchedules once posted shall rensdin in effiect aned chall pot he shenged witheut
the comgart of Uie caoployes, unles ifere i 20 sefersen-operations] wecsiuty 0 do o,
Thers is  chansm made whioh will benefit she smplovess, oy fare is an unfose i

hich: sl T

dy Full wiwe ereployesy wre defimed = those regulerly schachuled 1o wark foety (40 or more
hours in 8 wesk

& All employess scheduled 1o work more tew fve (3} hours @ o doy shafl be requined 2,
take o mandstory thiry (30) minute uapaid honch or domner broak o bagio no saclier then I hoers
effer sisrting weork and end no feer then 2 bours bafore ihe end of the wark day. There we no
aplet shifis

5 Employees saall he permitied 1 beave the premises of the employer on their meal period
or brealy, provided thid they refim om fime,

6, TRAMSFERS

Thers shall be no involuniary wansfer of any empioves 1o another store.  However, if sn
eotployes wishes w0 mensfer b another Sore, the Employer mey trensfer (e smplops: ta that

-Bore, a8 long ar the employes submits ther reguest in wrbing snd writen nolioe 2 given 1o e
TUmian,

¥, WAGES

S Es i CICLT ST A

{2} Al employess shell recelve the folbowing raises gx Follows

Effeciive spon Batidleatbn « 5054 per kour (smployers who have
completed their irial period) oper

Effertive ane year afier Ratification - 9023 per hour (empdoyees who kave
bagn esployed far af Y3t o year) ok
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Effectivy (7 jorr slfter Brifstion - RIS par bewr {emphovess who bo
bee emplayer for o laser & yeec) of
By Any employes whe i on an gpprover] lepve of shimnce on the dees of 2y of ihe wags
inoresses abave shall reczive the incrense upan refum W thelr employmemnt
{£)  Upont completion of their probationary periad, the reguler howrly rats for all ampéorees
shall s essased by tweendy five [10.25) cants per e, gk
(d)  The Comperry shell mainteln its pay period md pey doy wmbéss i notifies the Union of &
change. J
i} A epprogviate gemtory deductions sholl be msds by the Employer. The Emplayer shail

covel 8l complopsss m aecordincs wilh the bew for disabiliy insurepes, unempheymens
insuranes ind warker' s compensalion.

& SEMIORITY

) Seniority el ba messwed for pupose of [yl and rocall by dae of e Sl
lmyaffs becoms oecessary, layoffs and recall shadl be made on the besis of s=mionty =
quetificatiens  All emphoyest beid &fF shall have recall ights for up &5 5% () menis and she
Emplayer shall nol hare new employees before recaliing [id off empiovess whe hawe the right to
recall. Ap employes’s Bflse to rehas fom recal] withis seven (73 deys of malling o Be
empieyee's a5t imown address & recall bemer shell devminaic fhe employes's recall rights. ALl
correspandence referenced in this paragraph shall be copend o the Dnion.

B) AL least o wreaks befure any leyolT & implemenced the Employer shall notidy e urios in
. writing of the dat of the leyafT and the idensity of the employee ta be laid off.

8. DISCIPLINE/DISCHARGE

a} Mo employes cowered by this agrecmeat shall ba discipiined, suspended or dischurged
ﬁqmtfhrhmm'l'hafsq:dn}w ghell give the Union motice of & suspention or dischargs
within nanely ~sbt (6] baurs after itanng § suspension or discharge.

0. GRIEVANCE AND ARBITRATION
A Any preevimos oo dispale orising sor of the ppbicaiion of Interpretadson of this

Agrement @nd oot specifically exchidsd fram the grievence procedure sbadl be adjisied s
fallows: .

1. Al grieventss muil be pretented in writing,

3
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£ grievence involving an amplogres mast be gricved i follswe:

Fwpl: The emplopes or the Union muss prosent the grisvens: o the coplojee’s

supervisor within rweay (200 busioess days efer the ewnt giving ne 1o the

grisvenes accurrad.  Step 2 The Employer’s Store Manager or hiy designss will mest

, with the Updos within ien { 1) days after e submbssion by G2 Union, I the maner

it pot teealved, the Umice may fife for arbitetiom withln besnity (20) deys of the

mesing.
3, A grieveme invobving more tan ove ceployes or 2 Union grisvance mvelving a
smorewide grievence shall bs peesenied by e Union Lo the Employer's Presideat ot his
desipnes within twety (20) buminess dayy afler the event giving rise # the grievance,
The Employer's President of kit designae 9ill meet with e Unlon within sen {10) duys
afizr the submiziban by e Undeo. [fthe metter &5 pod resolved, the Unico mzy e or
arbimation within reeaty (20) days of the meetng.
4. A Compasy grievencs shall be presenied i the Ualon wathin feeaty (30) business
deys after the evemt phving mise U grievance. The Employer's Pregident or Starz
Mianager or 3 degignee will mesr with the Unlgn within seven (7) days afier the
mibmission by the Compaoy, [F e matier (5 nol fesdlved, the Company mey i for
srbiiration within twenty (20 days after Gie mesming.

B. Arny grievence submitted fo srbitracion shall ba refemed to Roger Maher ce Robert Herzog,

whe shall ba selected om o romting besin,

. The arbitretor shall have no mathorizy to sdd o pabEact from or changes, medify or amend

any Terme of peovisions of this Agresment. The srbleraler shall ssue in writing & fnal and
binding decision

D), The Employes end the Union will share equally in the cost of the scbitratar.

E. The fadure by & perty fing the grievancs o fle tmely the grisvance and (o foliow e fime
Henits in ik meps in the grigvancs procedurs shell be & bar ke grisvance

1. M0 STRIEES™O LOCROUTS
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A, Ho Employes or Emgboyens shall sngage o aoy soils, piesting, wi-dosen, siow-dowm, e
im, cefeRiiey B FLappEge of mborupfice &f work boprcl o sghsr imecfarence wih 8=
ooeraticns of the Emplayer.

B For the dersfisn -uf'lhi.l_:..i.pm the Union, Uis offlcars, epents, raacetentatives, membars
and unif empbopees, shall pot Srecdy o indiveelly, call, suberive, S5USS of Rivist i & prikes,
refusal to wark, bewcotl, picket, band bell, ait-m, dowddwn, or other acts whach inlsriere wath te
pperabong st the facidity, whether or not the matier is covered by this A gresment or the paflecaive
bargaming relastonshiz,

C. In addition to any cther Eabilicy, remedy or right prmovided by apmlicable law or sEmR,
should 4 sirlies, si-dowm, cesssiion of Stoppege of Iotermuptisn of woek, boveoR, of oéher
ipterferenee with the cperations of e Emplayer soour, the Union widhin & ressonabls time of &
reqquest by tha Emplovar, shall;

1._ Pubilicly dissvew nuch asrion by the coplay==t.

1 Addvise the Employer in wriing char soch sstion by ike employeas & nof been oalied
er sancrioned by the Unian,

3. Motify employees of hs"disappraval of such sefion and instuat such employees m
ceite Sach action and rehan to werk immedisnehy.

D The Empleger agrees thar {7 will oot lock-out enpleves during He term of s A gresmont

12 SLRY DUTY

Ap pmployee Summaoned = pary disty shall bamedisizly inderm asd provide & copy of the
sumgnons to the Employer. The Emploper shall oot pay for the empleves for sheir licon thal they
sarvh on jury dudy ather than i pay for jury duty as requined s sccordence with spplicable Mow
York State and Federsl aw, ‘

14. LEAVES OF ABSENCE

a) | The Employer may grani Jeaves of shmsnce not fo ewosed minsty (300 days. The
Emiplayer may exmed the leave based wpon an Individusl's cieumsmnces, The Employar will
notify the Uniom If &t exends an employee's lmeve beyond the minety (90) days. Such leaves
sbiall be without pry. Sensarity shall nos be broken provided the employes tmely meburng from
the beave. The employes shell pot accwmyulsle o scorye any benefin whils oul on Bach Jeave
excepd &5 required by b, During & bsave of absence, the Employer may hire o femparary
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FIEehes b rapfuce the ddupleyme wh0 i3 on the ke of Baznct. The apocery emoloyes
sizzl nok be subljact to the mrms of the codlsctva bargrining ppresmenT,

] The eanployer shaf] give FRELA beave i renuired by e
15, UNIFORME

Employsss shall nor be required @ poy for wforms requbod by e Employer o b wors on bie
Job. The Emplayes wil] provice smployess with asw aniforms Tavo times 2 yrar, 2 will provide
one replacamant wmaifbem per year i the case that o undform s lost, solen oF fuined.

6. EQUAL RIGHTS

Thw:h&hmdﬂ:rﬁ:hﬁmmmrmnimm‘nph}uhrmuim:,m
endor, apa, disebilicy, nemomal ooigin, S&w, seniel oriendsticn, wnion membership, o Gy
characteristic provected by law, incleding, b not Hmited s, claims made pursom; 1o Tiele Vil
of the Civil Righes Act, the Amencen Disabilities Act, the Age Discriminarion in Employment
Ast, 41 ULE.C JQII,mIFmﬁh'mdMMinﬂLuuhu,maNenTmtEui:Etuuﬂmh
baow York City Admimistrative Code or sny other similar laws, raes ind regulssions. AD such
claims chali be robject ts the griovarce and shitstion precsdies a5 fse sole pod exchusive
remedy for violatoos, Asbilreors skall mpdy approprizte lew in rendering decisions bassd upan
claims of dissrimination.

17. HEALTH AND SAFETY

i) Tiw Empioyes shail have clean cead functioning rest rooms for use by the employess; propar
[ndders; potable whise for connumprion by emphoyees; Grst wid kit amd rubber gloves far we by
the empbayess; and shall heve periodic and reyular visils by 2 profiesioss) exterminating servics.
Adequate heat snd air condifioming shall be provided,

18. PAID TIME OFF

ﬂHmﬂn*r-—Fﬁi-ﬁ.utcwhrmniﬂfﬂﬂw & dny off, with pay, for cach of whe fellowing
holidays: Mew Year's Day, Memarial Day, Independence Day, Labor Day, Thanksgiving Day
and Chrismias Diy, .

In oeder to be efigible for holiday pay, 2n enployes must have boes employsd ninsty (90) days
and st have worked their last scheduled werkday befare nd first scheduled workdsy afrer the
holiday. '

Hielidays thar oceur during sy smplayes’s vacarica will not be counted  vasation day, but a5 4
batidsy. Employees on leave of absence fir any reason are ineligible for holiday beoefis or
balidays that zre obssrved during theeth pesiods they we on lesve
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Folidy pey 5 compennd o the bens of Be emplowes’s base bourhy mre of pay.  Halider
bt fits will fome ba counied & hedrs worsed b B purpose of counsing svarTans,

b} Bick DuypPersamal ey ~Emplovess with loss than sod waes of servies shall ssenas fou (4)
hm&ﬂfﬂﬂﬂ?ﬂmnﬂﬁmwmﬁnm:mm[?ﬂ]dmufm B T o S L IL
Yoir-aita A e v B e reEessa e -Sar— The  Umica mad Do

Emmplayer apres thai the provizlons of tie Mew Yok Eirrsp:k'rmj.-:.:mwmi

Emplavess who do ood tele thew gick day/personel day eanthement by the end of v cabendsr
yeir shall b peid for thair tonsed siclvparsooal Ame.

£ VRS ~ Vtation time i acorued mowthly after B emplopess ninety (90 day probabagary
period, Alf vacahon requess must be epproved fwe (2] wesks in advance and are subject io e
mazeger's sppoval. Regeler employess vorking 40 bowrs pec wesk sccrue the following paid
acetan:

Period of Empleayment Hioars credifed
b mesth 1o 36 moniks # hours'mooth
17 meaths te &0 months & hoursmont
6] months to 120 meanths B howrs'month
Afver 120 moniths 10 boors'ment

Al paid vacation trme ot be taken @ cight (5} bours blocks  Excopt &t the discretian of the
menager, 00 Pwo empdoyess mey chedule wasations for the zame period  [n the avent of &
scheduling condlizt, the emploves with sesderity will have prefersnce,

All vasstion hours are eamed. Upunmnﬁnn.ﬂimun_dwunﬁnnhun“d]jupﬁ_
Wacatian bowrs mey nol be carmied from pesr i war. Do the 8 roguler payday of sach
chlonder yeir, all unaged vaestion Hme wifl be paid in fisll
me@mmmnmmmmmmwwwmu
will be paid in aceordence wath thus article

o} Bereavemest Leave — Employees shall meeive beresvement feave of thres duys dusution,
uepiad, i the avent of the desth of an immediste family mesnber, inclsding spoase, child, parent,
Sbling, gep-poent, grandoweat or ibelaw parents.  Proof of deoth may be requasted by da
cmplayer,

15 RENEWAL
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#)  This Agresmeant chall be sifsctive oo the Lst day of 2014 o shalf remain i
Foll fores and effect o end thrpush e lead dey of 2HLY. Thls agrezment el
wmitcally reare [ sdditicnel erme of oos pear ondess oas of the parbes sends wrwten
sauiee by regimersd meil 1 e other of lis infentios m proposs mediflestions berein betvwesn #
and 60 days prior to e bereninalion dete of s egresment, o any SObELDEST SUEDCENE
EHIRSinT, :

kl Thiz Agre=mepd shall coesbinge Ge 53l &0d cpter apoemoed bevedn the paries =it
respect o fues of pay, weges, bours and el ather terms and conditiens of empisvmest. This
Apermen mey pot be sowended, medified, waived, soxfended or oiherades pevissd, and ne
efreemend, elieraticn, wdersianding, wensslen, waiver or modificanan £f 2ay of the Temms or
condiTions of COVEREN cootned harein shall be made, undess made by agresment i writing
duby emscored by the parties bareta, a2e2p0 20 591 farth belew i 194, '

el Should aiy pet of pravison berein comtzined be rendered or daclared imualid By reason
of ay existbg or subsequently enected lsgislation, by wy decree of @ court of compstent
joriadiction or by ressom of sy rale of reguistion or oeder of mny prasenily ousting e fsrre
grapled Grderad, mate or muanicipal agency, such mvefidafien of such part or pomion of this
Agrerment shall oot invalidars the remaining pordons bereol, and teey shall remam i fall fores
anf effect

d) o the event the Patient Protection end Affordable Core Act ("ACA™) regquires the
Empioyer to male changes in the provision of bealihcare under (he collective barguining
dgreement, the Employer and 1k Usies agme that they will mee io discuns s chanpes that srn
required relared fo the Act The partes agree (has the discussicos will anly mwobve e changes
ozuced o the bealthoire related o0 the ACA. [0 ke ovent therp is a dispubs over the ACA, tha
partes shall sibanit said dispute to wrhitratien in acemilance with the grievancs and srbimarion
provisicas of this Agresment. The arbitramr shall bave po suthority and shell not require the
Emplayer 1o pay more o7 mediesd covenuypr for employsss t

20. HEALTH PLAN

EffsetrveAsal Junmary 1, 2015 #he Emplayer will ¢ffer the same Qualifed Heslth Plan
opiboas, wrhich inciudes the same-and-e tmaboyee co-contributions_renmiremenes, o Btk
barprizisg weit cmnployiis [eerresrl-those employess who arc scheduled &0 work oa
avirage hicty (30) hours or mors per wesk), 25 the Eemployer offers tm_non—bargsining

unit howrky employess At the [acilicy covered by this Agrsement.s

IH WTTHESS WHEREQT, the parties execule fhis agreement, efestive a5 of 1, 2004,

1
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w*.uiam'nﬂach ; .

Froem: stuarth/ vidaol.oom
Sent Friday, july 25, 2034 452 Pii
Tox . Wiliam Anspacn
Subject: Apoges
July 24, 2074
Cear Wiklizm,

Twand io talk to Dave regarding what we discussed vasterday, However, | want to be cisar on what was 0ropoasd Bnc
stade-cnfy whal was proposed. Yol siatad that it was & package. Lan you of Mail indicsie e changes that the unlon
would agree 1o in the document that | sent you. 1w only take menuies o do this

Thers are 8 couphe of other iwsues to deal with. Sirgt, | will discuss with the company Enguege on art-
timers, Sacond. |will fisouss the uhion security ciauss issee with [(he company

Havo 3 good weedkend.

Stuart Weinberger
(212} BE7-0585 (Ead. 373)
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William Anspach |
; T i 1T TR i B T e B DY SUC TN

Fram: William Anspach

Seni honday, July 28, 2012 217 AR
To: stuartS7 5 a0l com

Ce: Meit Gonzakv, Jeck Cafay
Subject: RE: Apoges

Helle Stuzrt:

What faollows is the package egreement Che Unlon propesed last Thursdey, Other than types you corrected, we will
indicsta betow our position as to the various changss you made in your 351 proposal;

1. We sgres to your lenguage changes in Article 1.

1. We witheraw our buljetin board proposzl in Articie 1.

3. Unign se_a:'.::n"l",l and checkoff are still open in Artice 3,

4. We withdraw our PAC proposal in Article 3.

5. We agree ta your language change in Article S(c).

£. We agrae to your .25 wage propesal far the first voar [Article Tiz)l.

7 inarticls 18k, the partles agreed 1o teke put the phrase "with less than one vear of sendce,” so thet the zoorual
zpplies 10 all employees. Accordingly, we also agreed to withdraw our prapasal for 8 sic days

& Also i Article 18, we agraad to maintain whateve: paid time off poiicies a-re nows in effect for part-timers.
2, We agree 1o your changes in Article 20
You told us on Thursday vou'd be aple 1o get back to vz foday, We look forward ta your prompt responie
Thenk you for your considération.

fors,

Willpam

il .-1.-..-;1:51:.&-.
Friedman & Apspach

1500 Broadway, Sufite 2300
Mew Tork, New Yok 10035
{217} 354-4500
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William Aw

From: stuart 75 e0nl.com

Sent: Maonday, July 28, 2004 702 PM

To; Willlam Arspach

Ce: ngorzalvo@local 338 org; jeaffeyi@iocaldds org
Subject: Re Apogee

Dear William,

| forwarded the bedow proposal tha you sent me loday to the Company. | wil get back 1o you omormow of Wednesday

Stuart

- Jfiginal Message-—-—

Frof: Witham Anspach <wanspach@frisdmananspach coms

To stuant5?s <stuantSTS@aol com>

Ce: Nelt Gonzalva <ngonzehvaof@iocal328 arge, Jack Caffey <jcaffey@iocaldss omg>
Senf: Mon, Jul 28, 2014 517 ans

Subject RE: Apogee

Halio Stuart:

What foliows is the pachage agreement the Union proposed last Thursday, Other than iypes you cormected,
we will Indicate balow our position as to the various changes you made in your last proposal:

1. We agree to your language changes in Articla 1.

2. \We withdraw our bullstin baard proposs! in Aricie 1.

3. Union security and checkoff ara still open | Article 3

4, W withdraw our PAC propasal in Article 3

4. We agree to your langusge change in Articie 5{=)

G. We agree to your 25 wage proposal for the first year {(Article 7ia)).

.? In Article 18(b}, the parties agreed to take out the phrase "with less than cne yser of servica,” so that the
accrual applies to sl employess. Accordingly, we also agreed io withdraw our propesal for 8 sick days,

8. Also in Articla 18, we egreead to maintain whatever paid time off palicies are now in affact lor part-imers
8. We agree o your changes in Article 20
You told us on Thursday you'd be able to get back to us foday. We look farward to your prompt responsa.
Thank you for your consideration.

Yours,

Willizm
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William AnEEﬂch

Frowm: Wikliam Anspach

Sant: . Tuesday, by 79, 2014 9:29 AM

Ten stuart3TS@anl cnm

Ce: ngonzaiodlocald 38 ang; joaffey@locaBalorg
Subject: RE: Apogee

Hello Shuart:

There's na resson o any deday in a respanse — yob told us st Thursdsay you'd get back to us by yesterday, We loak
ferward to your immediate repy. Thank vou for your tonsideration.

i,

wiallimn

wfililiine Aoannachk

Friedman & Anspach

1500 droadhway, Suite 2300

Mew York, New York 10035

[212) 354-4500

Fecehmlle: [212) 719-83072
wanspach@ frisdmananspach.com

PRIVILEGED AND CONFIDENTLAL [HIS COMMUNICATION 1S IN{ENDED ONLY FOR THE USE OF
THE NAMED ADDRESSEE AND MAY CONTATN PNFORMATION WHICH [S PRIVILEGED, .
CONFIDENTIAL AND EXEMPT FROM INSCLOSURE UNLER APPLICABLE LAW. IF THE READTER
OF THIS COMMUNNICATION IS NOT THE NAMED ADDRESSEE, YOU ARE HERERY MOTIFIED
THAT ANT DiSSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION 15
STRICTLY PROHIBITED. IF YOU HAVE RECETVED THIS COMMIUNICATION IN ERROR, PLEASE
NOTIFY US IMMEDIATELY BY TELEPHONE.

Erom: stuartS75@acl.com [maitostuarts 75 @aot.com)
Sent: Monday, Juiy 28, 2014 702 PM

To: Williarn Anspach

Ce: ngonzehvo@|acailis.ong; waffeyBiccal3izAarg
Subject; Re: Apopee ,

Dear Whilamn,
| forwarded e below proposal that you sanl me today 1o ihe l:n_rr!pmyi 1wl get back to vou tomarow or Wednesday,
Swuart
s rigiNEN Massage--—
From. Wifiem Anspach: <yanspechedmananspach com>

T stuarSTs <shuants 7T Eanl com>
Gz Nelt Congzalvg =pgpnzahvoiiiocal 138 orax; Jack Cafiey <gaffey@locnlids arg>
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William ﬂ_:_'i_spach e —a——————————

From: stuarS7s@eol com

Lant Tuesday, July 2% 2014 10:14 PM
Toe : Willlarm: Anspach

Subject: Re: Lpooac

D wWillkam:

Thare wae no & defay in ary response | asked Friday afternoon that yolr sand me the proposal s that | o
accuratety convay o tha Company exactly what ihe Unico wanisd I eop0s6 o the Comparmy. | reoehad your ressonse
vesterday which contaired the proposal.

‘hare are apparently & few cutstending rmatlers. i will have to orovide you with language on the padt-fimes The parl-
timer Bsue does nof 2eam o 20 195ue.

Thars are issuse with (he union security clause and the check-off, The Company is wiling fo discuss this maiter io see
if we can bargain soma tesciution of s matisr, i

| 'wanted 1o gef back 1o you oday. However. ghver the late howr, | want to make sure that | nave nod messed anyihing
el5e

Have a goad night

Shuart

- Difiginal Message—

Frawn: Willlkarn Anspach <wanspachiffriedmananspach.ocoms>

Te: stuans7s <suanSTHEac.com>

g ngonzalva <ngonzatvodiioczl338 org>, caffey <jcaffey@hocallda.org>
Sant Tue, Jul 285 2014 528 am

Subwect RE' Apogés

Helo Stuart.

Thera's ne reason for any delay in & response — you told us iast Thursday you'd gat back to us by
yasierday, We look forward to your immediate reply. Thank yau for your consideration,

Yiors,

Whilliam

Wilkam Anspazh

Frisdman & Anspach

1500 Broadway, Sulte 2300

Maw York, New Yorl 10038

(212) 254-4500 '

Facsimile: {2123 715-9072
wanspach@medmanansgach som
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William AmEdﬁ =

Froen: ‘Wilkarm Anspach

Syt w;-dr'u.d.a'_.r JLI-l}' A0, 2‘0]-.4 i Abf
o - stuarts7 5@ aol.cam

e Jack Catfay; Mail Gonzaive

Subject: PW: Apogee

Dear Sluzri;

As of last Thursday, we made it clear that there are no remaining fssues, other than the Union Security/Checkoff (you
can provice language on the part-tmers, but we've aiready agread to socept vour current policy].

Mow, nearly a week later, we still need to know your client's position on the Union Security/Checkofs. | have vel re
hear any reason Fod your chent bo reject Those, perficdlasly since we don't bive in Alabamia,

At this point, your client is simply dedayiag.
Yo,

Willizm

illiame Avcoaah

Frirdrmar: & Anspach

1500 Broadwey, Suite 2300

Mesw York, Mew York 10036

1211) 354-4500

Facsirnile; {712) 7153072
wanspachBEfried MO

PRIVILEGED AND CONFIDENTIAL THIS COMMUNICATION IS INTENDED ONLY FOR THE USE OF
THE MAMED ADDRESSEE AND MAY CONTAIN INFORMATION WHICH I3 PRIVILEGED,
CONFIDENTIAL AND EXEMET FROM DISCLOSURE UNDER APPLICARIETAW. IF THE READER.
(OF THIS COMMUNICATION i5 NOT THE NAMED ADDRESSEE, YOU ARE HEREBY NOTIFIED
THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS
STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUMNICATION [N ERROR, PLEASE
WNOTIFY US IMMEDIATELY BY TELEPHONE.

From: stuart575 @aoh.com [maitostuartS 758 aal com)
Sert: Tuesday, July 25, 2074 10:14 PM

Yo: Wilam Anspach

Subject: Re; Apogee

Dear Willkar
There wes no a delgy in any resporse. | esied Friday aftérnoca hal you send me the ;:rnpc:sa] =0 that | eould

gerirately convey to the Company exactly what tha Unicn wanled ta pfooose ta the Company. i recenved fm,r regponge
westerday, which contaired the propozal. __ :
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William Anspach

AT T R e i SLE S A . R T St A e e P Trems
From: stuarts75@aol.com
Sent: Wchnesdlay, Juzy 30, 2014 11:39 PM
Ta: Willlam Arsnach
Subject: Re: Apages

Crear Walliam:

 As | am sure that the Unlon 18 awars, there ate contracts with emans that do not have dues check-off. | think the Lnion
5 awarg [hat meny ampioyars oo not wish B ged invodved in the check-off of dues for many ressons, including, bus notl
arnited to, thet they do not ward to responsible for checking-off duas and the issues thal ariae with checking off e dues

While the umion security provigion is a mandatory subject of Gargaining, the NLRB as recently as 2012 said bhe
employa” 5 not required o agree (o @ Undon secuity provisicn (hat £ proposed by the Union The ALJ in thaicase hekd
that “|AJn smployer may insist on not having 2 union-securily datse at ali ™. Your stadement that New York = not
Alapama does not mesn thers are notf contracts with unions that do not have a union security clauss as proposed by He
Unigr. 1am size hal the Union is aware of the raasons why employsrs have not agreed 1o union security clauses thal
kave besn proposed by the Union,

In any evend, the Company is willing o Dargan with Linion and ciscuss these provisions in acoordence with
applicalee law.

| hope that 2il i= weil,
Siuart

=L Irigiral Message——

From: Wiliam Anspach <wanspachi@fmedmananspach com>

Ta: stuanhTsh <stuartS T 580l com> ]

Lo Jack Caffey <caffeyi@local338.org>; Nell Gerzaho =ngonzaivoiliocal33s og>
Berd WWed, Jul 30, 2074 B:44 am

Subdect FW: Apoges

Dear Stuart

As of last Thursday, we made it clear that theee are no ramaining issues, ather than the Union
Security/Checkaff (you can provide language on the part-imers, but we've slreedy agreed to accept your

currant policy]. .

Now, naarly a weak later, we sttll n2ed to know your client's position on the Lnion Secuity/Checkoff. 1have
yet to hear any reason for your cliem lo reject these, particutarty since we dont live in Alabama.

At this pofnt, your aliant ia simply delaying.
W urs,
William
William Anspach
Friedman & Anapach

1500 Broadway, Sulte 300
MNaw York, New York 10038
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William ﬂﬂﬂd‘l —

From: Wiiliarm Anspech

Sty Thursday, huly 31, 2014 838 AM
Tes stuants7h@Eanlcom

Cc Jack Cafimy; Neil Gonzabs
Subject RE Apcgee

Dear Slirart:

Since we're down to one fssue [Unian Security/Union Checkaff], we'd like to schedule & conference cail today with
you and your elient W 1ry be resolve it Please indicate vour svailability. Thank yau,

Tours,
William

VAL Arcpack

Friedman & Anspach

1500 Broadway, Sulte 2300

Mew Yark, bew York 10036

(232) 3544500

Facsimile: (212} 719-9072
wanspach@inedmananapach.com

PRIVILEGED AND CONFIDENTIAL THIS COMMUNICATION [$ INTENDED ONLY FOR THE USE OF
THE NAMED ADDRESSEE AND MAY CONTAIN INFORMATION WHICH IS PRIVILEGED,
CONFIDENTIAL AND EXEMFT FROM DISCLOSURE UNDER APPLICABLE LAW. IF THE READER
OF THIS COMMUNICATICN IS NOT THE NAMED ADDRESSEE, YOU ARE IIEREBY NOTTFIED
THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS
STRICTLY PROHIBITED. TF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE
NOTIFY US IMMEDIATELY BY TELEPHONE.

From: stuan5F5@Eaol.com [maflto stuarts 758 0] corm)
Sent: Wednesday, July 30, 2014 11:35 PA4

Ta: Willlars &nspach

Subject: Re: Apopee

Dear William:

s | 2m surs that the Unlon is aware, thare are contracts with urians that do not have dues check-off. | think the Union
is awara that many employers do not wish fo gel imvoived in the check-off of dues for many reasons, including, but ot
fimited to, that they do not want 1o respansible for checking-off dues and the issuss that arse with checking off the dues.

Viliie 'hq unm securily provision is @ mandatony subject of bargaining, ha NLRB as recently ag 2013 said the
amployer is not reguired ko agreea 1o a ynion securty provisien thet is propoased by the Union The AL m that case held
that "[A]n employer may inzist on not having B uron-securly dause at a. ", Your statement that New York s not
Alabama does not mean thene arns nol contracts with unlons thet do Aot hwe 8 uJnion securty clause as propesed by the
Uniori. | &am sig that the Union is ewers of the reasons wiy employers have nol agreed fo unsoh m;rtg clauﬁas 1.11E|t
ﬁamb&mm&dwﬂ*ﬂUmuﬂ BT R
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ﬂﬂiam Anspach

- LI TR - W =
Froam: Stuert Weinberger <stuart575&acl.com>
Sent: Thursday, kily 31, 2014 11:50 AM
To: William Anspach

I am i Cherry Hill New Jersey now negotiating a contract] am pot aveilable wday for a conference call,

Sranf Thom gy Verizon Winsesr 4F LTS sosrpaar
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William A"EEE":!'

i e e a1 L i i T pa Lt e R TR
From: stuartS T Setanl.com
Sent: Thursday, July 31, 2034 530 PM
Tox: William Anspach
Subject: Be

Deaar William_

| have mesting tomorrow a7 Ll in the maming and pessibly Yonkers in the aarly afteraon. | ean try to squeaze
sometiung in tomormow.  The Company aiso has to be prasent on the cafl,

If you have any suggestions about arranging something for lomorrow, plesse e-mail tham o me. We can alsg make
Bangemants o talk nest wask,

Hawve a good sight.

Stuear

~=Original Messaga——

From: Willlam Anspach <wanspach@fredmananspach coms

Ta: Sluan Weinberger <stuant57Sgaol coms

Cc. Jack Caffey <jcaffey@local33s.org>; Neil Gorzaka “ngonzaivo@iocal33e ong>-
Sent Thu, Jul 31, 2014 12.14 pm

Bubleck RE:

Tormorrow?

Wihliam Anspach

Frisdman & Anspach

1600 Broadway, Suite 2300
Mew York, New York 10038
(212} 354-4500

Facsimile: {212) 718-8072

wangoach@friedmananspach, com

PRIVILEGED AND CONFIDENTIAL THIS COMMUNICATION iS INTENDED ONLY FOR THE USE OF THE NAMED
ADDRESSEE AND MAY CONTAIM INFORMATION WHICH 15 PRIVILEGED, CONFIDENTIAL AND EXEMPT FROM
DISCLOSURE UNDER APPLICABLE LAW IF THE READER OF THIS COMMUNICATION IS NOT THE MAMED
ADDRESSEE, YOU! ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS
COMMUNICATION IS STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THES COMMUNICATION 1IN ERRDRE,
PLEASE MOTIFY US IMMEDIATELY BY TELEPHONE.

From: Stuart Wainberger [maitto: acl.
Sent: Thursday, July 31, 2014 11:50 AM

To: William Anspach

Subject:

| &m in Cherry Hll New Jerzay now negotiating a cantract.) am nol availstile inday for & conference call,

S’ fropn my Werioos Winsisas 5 LTE smastibeins
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William AnsE:h

From: stuarta75@aol com

LT Friday, August 01, 2014 656 P
Teo: Wieliam Anspach

Subject: Re: Unigue

Agust 1, 214

Dwar Willkam,

When | sam last mght | would try to aguesze in time | meant same solution like a cafi-in number, B is & sign that we are
ready o bargain. We are ready 10 bargain. The Company has bean and is ready to bargain. However, bargaining
rmeans for the Union that we have to agree fo everything the Union wanis., That is not bargaining,

| thirk filing the chamge is a pretest to force the company lo agree 1o a union security clause and a check-of provision
and to delay the eleclion. As | noted, ihere are union contracts without dues check-off. There are contracts without the
union securily provisions proposad ty the Union. Thers is no case that says that the Board can foree 2 panty o egree o
language thal it doas not want fo agree fo and has not agreed o,

Moreover, 1o say that the Campany has nat bampained in good faith is incredible.  Thars have been dozens of
discuscions and mestings that the paries have had as well 28 agreernants on ssuss including wages, medical, jusl cause
for a digcharge, grievances and arbitration, sic.

The Company is not going fo respond 1o the Union's allegations about the running oul the clook stuff etc. If you want
1o bargain, the Union ¢an call. The Union has my offica and cell phane number, If you wani ko call my cell phone tonight,
wa can arange for a fime to bargain, which could be even fonight

Stuart Weinkerger

iGNl Messsgs——

From: Wilkem Anspach =wanspach@iredmananspach com>

To: gluart57T5 cstuartS7odec com>

G Jack Caffey <jcaffey@local338.o0mg>; Nell Gonealvo <ngonzahmi@iocal 338, oy
Send: Fri, Aug 1, 2074 547 pm

Subject: Unigque
Helle Stuart:

| never haard back from you (see e-mall exchangs balow).

As a courtesy, | wanted to tefl you that the Union has filed a ULP against Unigue for bad faith
bargaining. The Union essentially agreed to all of the Employer's proposals on July 24 — since then, tha
Employer has used the prelext of opposition to a Union Security/Checkaf! provision in order to avoid reaching
an agraement, with the obvious purposa of running out the dock untii the election.

While you point 1o case law reflacting that an employer is not slways required o accept 8 Union Security
clause, | belleve the Board will consider the overall framework and chronology of the negotiations to conclude
that the Employer's posilion ks without foundation. -

We will document to ihe Board that your client's bad fatth bargaining has caused a dedline in support far the
Union lesding up to the election.
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William Anﬂﬂch

Froam: William Anspach

Sent: Saturday, August 02, 2014 1127 AM
Te: stuart>7o@acl.com

Ce Jack Caffey; Neil Gonzzhve

Subject: RE- Unique

Detr Stuart:

It's sllly 1o say that the Unmion wants the Employer to agree to everything desired by the Unlon. Quite to the contrary
— the Union has made a vast number of concassians in order to try to r=ach an agreement.

You'te right that there's cass law saying one party can't force enother party to accept a proposal, 3ut there's also
abundant case law reflecting that one party can't turn down 2 propasal for no reason, particularly whers jtis the only
remainimg tem.

s for the mechanics of bargaining, we made a package pro posal on July 24. You sakl that day you wald speak wivh
vaur chient and pet back to us. You then asked us, un necessarily in our view, ta relterate the package proposal, whith
we did. Butwe still npever heard back from you.

i you wish to hargain, you can let us kaow when you and your <lient are available. Otherwise, we wik coniinue (o
prosecute the charge.

fours,

willilam

willisrve Anspach
Friedman & Anspach

1500 Broadway, Suite 2300
Mew York, Mew York 10038
{212) 354-4500

Facsimile:; {212) 719-9072

PRIVILEGED AND CONFIDENTIAL THIS COMMUNICATION (5 INTENDED ONLY FOR THE USE OF
THE NAMED ADDRESSEE ANT) MAY CONTAIN INFORMATION WHICH 18 PRIVILEGED,
CONFIDENTIAL AND EXENPT FROM DISC LOSURE UNDER APPLICABLE LAW, IF THE READER
OF THIE COMMUNICATION IS HOT THE NAMED ADDRESSEE, YOU ARE HEREBY NOTIFIED
THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS
STRICTLY PROHIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE
NOTIFY 1S IMMEDIATELY BY TELEFIIONE.

From: stuart5 75@eol.com [maftostuartS75@acl com|
Sent: Friday, August 01, 2014 656 PM
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£z Unigue ' Fege loi s

PSR SUar TS -'itmrﬁ?ﬁﬁsul b= Ty
T witnapach Swarepachirnedmaninenacn doms
Subdzet Fs: Uslgue
Dglar Sun, Aug 3, F004 1228 pm

Aogust 3, 2014
Lo Vlen

| hafiews hai you g-mal Sias sevSrai siolanen's tat are furdamantsly eomect Fesl, you kesp saving hat
i Compamy has rejecied Fe claoses for no resson. That s not trus 1Mﬁm$ﬁimeﬂﬁarm~;mﬁiﬂ
ragsons. If act, we are cerinindy sne willng fo baroein ond discuss hasa Beves. | hove e-matied vou sswaral
{imas in the tasf wesi that the Compsny i willing o bargein and =it sbout thiz?

Second, ife Company has not summaily lumad down these propoesis. The Comaeny s willag &0 oiscuss
stemetides o e languspse propoged by Be Unicn, Tha Usicn appannity doss nol wadnt o dscuss
slizmatves,

Tard, within 2 fater of a coupis of days o7 F nol inimadiatel, the Campseny has raspandad 30 &l o e
Unign's proposal

Froan, uﬂrﬁﬁﬂﬁ‘mfﬂﬁmmﬂﬂfﬁﬂmﬁhw & dissire tha Bnuss with B undan. s
mwtn;ﬁﬁumﬂmh&mwaﬂmwﬁmwmﬂbﬁtew YaE ko peiant aifier
abamative:, EEE e IR e slamnaives,

Erioy the reet of the waskand.

Sl
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William AnsEI:h e ————

From; stuart>/5@ani.com

Sent: Monday, August 04, 2004 3:28 PM
Ta: Wikliam Anspach

Subject: e Linique

Wiz are available to talk by phone betwasen 4:00 P.M. to 5:00 P.M. today

—~Urgingl Message-——

From; William Anspach =wanspachi@friedmananspach.coms
Tor stuarb7E <stuanST5@=cl soms

Sent Mon, Aug 4, 2014 2:58 pm

Sublect RE Unigue

When are you and your dient available today, so that | can check with the Union an s availability?

Willlam Anspach
Friedman & Anspach
1500 Broadway, Suite 2300
Maw York, New York 10036
{212) 354-4500
Facsimile: (212) 7188072
ansga igdmananspach oo

FRIVILEGED AND CONFIDENTIAL THIS COMMUNICATION IS INTENDED ONLY FOR THE USE OF THE NAMED
ADDRESSEE AND MAY CONTAIN INFORMATION WHICH IS PRIVILEGED, CONFIDENTIAL AND EXEMPT FROM
DISCLOSURE UNDER APPLICABLE LAV, IF THE READER OF THIS COMMUNICATION IS NOT THE NAMED
ADORESSEE, YOU ARE REREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS
COMMUNICATION IS STRICTLY PROHIBITED. IF ¥ DU HAVE RECENVED THIS COMMUNICATION IN ERROR
FLEASE NOTIFY US IMMEDIATELY BY TELEPHOMNE

From: styarST Sacl. com [mailtestusnt575@e0l.com)]
Sent: Monday, August 04, 2014 Z:38 PM

To: William Anspach
Subject: Rer Unigque

Auvgust 4, 2014
Dear William,
Wi can have a conference later Woday, Otherwise we can make arrangements to tslk fomorrow or ancifer day

Szt

—Onginal Massage—--
From: William Anspach <wanspachififiedmenansoach com>
To: stuart575 <shuantS75@sal coms

Cer Jack Caffey <jcafevilocallie org>: Ned Gonzalve <ngonzaivodlocald i o>
Sant Sat, Aug 2, 2014 11:27 am
Bubject: RE: Unigue

Dear Stuart:
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William Anr:Ei:h :

Froim: William Anspach

Sent; Monday. August 04, 2014 £:16 PM
Te: SuartsT5@aotcom

Subject: RE: Unigua

The Union's not available duning that period. | will cheek with khe Unlon about its avaitability.

WLl s s
Friedman B Anspach

13X) Broadway, Suite 2300
Mew York, New York 10038
{212] 354-4500

Facsimile: {212) 719-2072

wan.-:@chrihfmgmnngrugach.cgm

PRIVILEGED AND CONFIDENTIAL THIS COMMUNICATION 1S INTENDED CINLY FOR THE USE OF
THE NAMED ADDRESSEE AND MAY CONTAIN INFORMATION WHICH IS PRIVILEGED,
CONFTDENTIAL AND EXEMPT FROM DISCLOSURE UNDER APPLIC ABLE LLAW.IF THE READER
UF THIS COMMUNICATION IS NOT THE NAMED ADDRESSEE, YOU ARE HEREBY NOTIEIED
THAT ANY DISSEMINATION, DISTRIRUTION OR COPYING OF THIS COMMUNICATION 15
STRICTLY PROMIBITED. IF YOU HAVE RECEIVED THIS COMMUNICATION TN ERROR. PLEASE
NOTIFY US IMMEDIATELY BY TELEPHONE.

Fram: stuart575 @aol.com [maiito:stuan 575 @aoi.com|
Sent: Maonday, August D4, 2014 3:28 P

To: William Anspach

Subject: He: Unigee

Wa are available to tak by phone between 400 PAM o 500 P M. kday.

—-<Jrigiral Messaga——-

From: William Anspach <wshspachifiesmaranscach coms
To! stuari575 <stuan57Sfaol com>

dent; Mo, Aug 4, 2014 258 pm
Subject: RE: Unigue

When ara you gnd your dient available today, so that | can check with the Union on ite availabilify?

Wiillam Anspach

Friedman & Anspach

1200 Broadway, Suite 2500
Mew York, New York 100358
(212} 354-4500

Facsimile: (212} 719-0072

wanspachiffisdmananspach com
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 2

APOGEE RETAIL, NY, LLC d/b/a UNIQUE

THRIFT STORE
and Case Nos., 02-CA-133989
02-CA-134059
LOCAL 338, RWDSU/UFCW 02-CA-137166

ORDER CONSOLIDATING CASES, CONSOLIDATED
COMPLAINT AND NOTICE OF HEARING

Pursuant to Section 102.33 of the Rules and Regulations of the National Labor Relations

Board (the Board) and 1o avoid unnecessary costs or delay, IT 1S ORDERED THAT Case 02-

CA-133989, Case 02-CA-134059, and Case 02-CA-137166, which are based on charges filed by

Local 338, RWDSU/UFCW (the Charging Party) against Apogee Retail, NY, LLC d/b/a Unique

Thrift Store (herein Respondent) are consolidated.

This Order Consclidating Cases, Consolidated Complaint and Notice of Hearing, which

is based on these charges, is issued pursuant to Section 10(b) of the National Labor Relations Act

(the Act), 29 U.S.C. § 15] et seq., and Section 102,15 of the Board's Rules and Regulations, and

alleges Respondent has violated the Act as described below.

I. The charges in were filed by the Charging Party, as set forth in the following table, and

served upon the Respondent on the dates indicated by U.S. mail:



|' Case No. Amendment Date Filed ! Date Served

-{n} 02-CA-133989 August 4, 2014 August 5, 2014
(b) 02-CA-134059 August 5, 2014 August 5, 2014
ic) 02-CA-134059 Amended September 19, 2014 September 22, 2014
(d) 02-CA-137166 September 19, 2014 | September 22, 2014
(e} 02-CA-137166 Amended November 19, 2014 November 20, 2014
(f) 02-CA-134059 Second Amended December 4, 2014 December 5, 2014

2. (a) At all material times, Respondent, a Delaware limited liability corporation, with
an office and place of business located at 218 West 234" Street, Bronx, New York, herein called

Respondent’s facility, has been engaged in the retail sale of used clothing and household goods,

(b} Annually, Respondent, in the course and conduct of its business operations
described above in subparagraph (a), derives gross revenue in excess of $500,000,

(¢)  Annually, Respondent, in the course and conduct of its business operations
described above in subparagraph (a), purchases and receives at its facility goods and supplies
valued in excess of $5,000 directly from suppliers located outside the State of New York.

3. At all material times, Respondent has been an emplover engaged in commerce within the
meaming of Section 2(2), (6), and (7) of the Act.

4. At all material times, the Charging Party has been a labor organization within the meaning of
Section 2(5) of the Act.




3. At all material times, the following individuals held the positions set forth opposite their
respective names and have been supervisors of Respondent within the meaning of Section 2(11)

of the Act and agents of Respondent acting on its behalf:

(a) David Koehler Crwner
(k)  Sameh Michill Manager
(¢}  Naomi Santana Supervisor/Manager of Production

6. At all material times, Respondent’s security guard (name unknown) has been an agent of

Respondent within the meaning of Section 2(13) of the Act.

T (a}  The following employees of Respondent, herein called the Unit, constitute a unit

appropriate for the purposes of collective bargaining within the meaning of Section %(b) of the
Act:

INCLUDED: All full-time and regular part-time line workers, including workers
carrying out functions such as Pricer, Pusher, Hanger, Sorter, Maintenance, Pick-
Up. Cleaner, Sales Associate, Cashier, Floater, and Bagger, employed by the
Employer at its facility located at 218 West 234th Street, Bronx, NY.

EXCLUDED: All other employees, including office clerical employees, peneral
managers, store managers, department managers, and guards, and professional
employees and supervisors as defined in the Act.

(h) On June 17, 2013, the Board certified the Union as the exclusive collective-

bargaining representative of the Unit.

ic) At all times since June 17, 2013, based on Section 9(a) of the Act, the Charging

Party has been the exclusive collective-bargaining representative of the Unit.
8. Respondent, by Naomi Santana:

(2)  About April 2014, at Respondent's facility, told employees that they had not

received wage increases because they were represented by the Union.



(b) About mid-June 2014, ar Respondent's facility, told employees that they had not

received wage increases and would not receive wage increases because they were represented by

the Union. ?
{c} Beginning about mid-June 2014 through August 7, 2014, on several occasions, at
Respondent’s facility, told employees that:

i Employees had not received wage increases because they were represented by the

Union;

i Employees would not receive wage increases so long as they were represented by
the Union;

ui.  Employees would have received wage increases if they were not represented by
the Union; and

iv.  Employees should work elsewhere if they wanted higher wages.

(d)  Around mid-July 2014, on public transportation, told employees that they had not
received wage increases because they were represented by the Union and that they would receive
wage increases if employees rejected the Union as their bargaining representative.

(e} About August 7, 2014, at Respondent’s facility, told employees that they had not
received wage increases because they were represented by the Union and that they would receive
wage increases and other benefits if employees rejected the Union as their bargaining
representative.

9, Beginning about mid-June 2014, on several occasions, Respondent, by Sameh Michill, at
Respondent’s facility, told employees that that they had not received wage increases because

they were represented by the Union.



10.  About August 8, 2014, Respondent, by its security geard, in the parking lot next to
Respondent’s facility, by monitoring employees' conversations with a representative of the
Charging Party, engaged in surveillance of employees who were engaged in Union activities.
1. {a) At various times from about August 2013, through August 4, 2014, Respondent
and the Union met and conferred for the purposes of negotiating an initial collective-bargaining
agreement with respect to wages, hours, and other terms and conditions of employment.

(b} During the period from July 9, 2014 through August 4, 2014, Respondent sought
to avoid reaching agreement on a collective-bargaining agreement by:

(i) Failing and refusing to explain to the Union the reasons it would not agree to the

Union's proposals that the contract include & union security clause and a dues checkoff clause:

and
(ii)  Failing and refusing to respond to the Union’s proposal of July 24, 2014,

(c) By its overall conduct, including the conduct described above in sub-paragraph
(b}, Respondent has failed and refused to bargain in good faith with the Union as the exclusive

collective-bargaining representative of the Unit,

12. By the conduct described above in paragraphs 8, 9 and 10, Respondent has been
interfering with, restraining, and coercing employees in the exercise of the rights guaranteed in
Section 7 of the Act in violation of Section 8(a)}(1) of the Act.

13. By the conduct described above in paragraph 11(b) and 11(c), Respondent has
been failing and refusing to bargain collectively and in good faith with the exclusive collective-
bargaining representative of its employees in violation of Section 8(a)(1) and (5) of the Act

14. The unfair labor practices of Respondent described above affect commerce within the
meaning of Section 2(6) and (T) of the Act.



WHERFORE as part of the remedy for Respondent's unfair labor practices alleged
above in paragraphs 8 through 13, the General Counsel seeks an Order requiring Respondent to

post (and electronically distribute) notices in Spanish, in addition to English.

ANSWER REQUIREMENT
Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the Board's Rules

and Regulations, it must file an answer to the complaint. The answer must be received by this
office on_or ruary 13, 201 ostmarked on_or _before 12, 2015.
Respondent should file an original and four copies of the answer with this office and serve a
copy of the answer on each of the other parties.

An answer may also be filed clectronically through the Agency's website. To file
electronically, go to www.nlrb gov, click on E-File Documents, enter the NLRB Case Number,
and follow the detailed instructions. The responsibility for the receipt and usability of the answer
rests exclusively upon the sender. Unless notification on the Agency's website informs users that
the Agency's E-Filing system is officially determined to be in technical failure because it is
unable to receive documents for a continuous period of more than 2 hours after 12:00 noon
(Eastern Time) on the due date for filing, a failure to timely file the answer will not be excused
on the basis that the transmission could not be accomplished because the Agency's website was
off-line or unavailable for some other reason. The Board's Rules and Regulations require that an
answer be signed by counsel or non-attorney represeniative for represented parties or by the
party if not represented. See Section 10221, If the answer being filed electronically is a pdf
document containing the required signature, no paper copies of the answer need to be transmitted

to the Regional Office. However, if the electronic version of an answer to a complaint is not a



pdf file containing the required signature, then the E-filing rules require that such answer
containing the required signature continue to be submitted to the Regional Office by traditional
means within three (3) business days after the date of electronic filing. Service of the answer on
cach of the other parties must still be accomplished by means allowed under the Board's Rules
and Regulations. The answer may not be filed by facsimile transmission. If no answer is filed, or
if an answer is filed untimely, the Board may find, pursuant to a Motion for Default Judgment,

that the allegations in the complaint are true,

NOTICE OF HEARING
PLEASE TAKE NOTICE THAT on March 17, 2015, at 9:30 a.m. at the Mary Taylor

Walker Room at 26 Federal Plaza, Room 3614, New York, New York and on consecutive
days thereafter until concluded, a hearing will be conducted before an administrative law judge
of the National Labor Relations Board. At the hearing, Respondent and any other party to this
proceeding have the right to appear and present testimony regarding the allegations in this
complaint. The procedures to be followed at the hearing are described in the attached Form
NLRB-4668. The procedure to request a postponement of the hearing is described in the
attached Form NLRB-4338,

Dated: January 30, 2015
New York, New York f’/ /

mﬁﬁrﬁm MM bg_‘:ﬂ-?:-“

Regional Director

National Labor Relations Board
Region 02

Federal Plaza Ste 3614

New York, NY 10278-3699

Atachments
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COLLECTIVH BARGAUNG AGREEMENT

BETWEEN
LOCAL 338 RWDSU, UFCW
§ oy i
ANE

APOQER RISTAIL, NY 1LC d/b/.ﬂ Umaque Thntt Store

1. RECCGNITION

) (1) Apogee Retail NY, LLC (hereafier “Employer™ hereby recogmizes the Retail,
Wholesale, and Department Store Union {hereafter “Union™) as the exclusive representative of
all full-time and regular part-time line workers employed by the Emplover at its facility losated
at 218 West 234th Street, Bromx, NY ., including workers carrying out functions such as Pricer,
Pusher, Hanger, Sorter, Maintenance, Pick-Up, Cleaner, Sales Associate, Cashier, Floster, and
Hagger, but exciuding all other employees, inchuding office clerical employees, general
managers, stors managers, deparbment managers, and guards, and professional empleyees and
supervisors as defined in the Act.

(Z) Bargaining wt work shall not be performed by other than bargaining unit employees
except for owners, managers and supervisors that Employer deems necessary on a temporary
basis. '

Nom bargaining vnit employees may perform unit work for the purpose of iastrueting, Re e
traiming and assisting bargaining umit employees in the performance of thelr work, Nom \—//'J
nnit persennel may alse perform unit work in emergencies, provided such work shalf be of

short deration (not to exceed three (3) comsecutive days in the zbsence of consent of the

Upion which shall mot be unreasonably wrafr]hlﬂtne]id) and is not dome for the purpose ef

reducing the size of the bargaining wnit, 5- Vay g

b) (1} Representatives of the Union shall have the right to visit the Emplover’s place of
business at reasonable times to investigate wages, hours working conditions and grievances.
Such visits, however, shall not be made at such times or in such a manner that shall interfere with
the operations of the Employer’s business. The Union shall notify the Employer in advance of
the Union’s intention fo visit the Employer’s place of business. The Union agent shall have only
access to areas at the Employer’s place of business where the bargaining unit employees are
located, at times where the bargaining unit employees are at the Employer's place of business or
where it 18 necessaty 1o investigate the wages, hours and working conditions.

{2)  The Union will be permitted to post notices or distribute literature in any area of the
mﬁw ~ Employer’s premises to which the public does not have access and where ¥ ork 1 otherwise not

performed. L mmwmiﬂqwjm

@ 1 Casa No.! {).,2 cAl - 222429 i'
i} Case Name: Af*‘? GeE. %5 :.kﬁ '

No. Pgs: rjmé( /% Repa.Lood




{33 The Employer will provide bulletin board spacs, which shall be used seisly for the
purpose of posting authorized Union notices, Seid-bulletin-boardswilt-be-located—in-the-steck

{8 The Employer shell provide the Union with the names of sll employees and their addresses,
phone mumbers and rates of pay within thirty (30) days afier hire and every six nmnths
coramencing upen the exeoution of the collective bargaining agreement upon request of the
Union. @n-erquarteriy-basisthe-Bawmloversholl previde-the-Unien-vith-infornutionnosssues) ﬁf@rL % )
the-lnion-teensure—complianes with-the—termemof-this—aprecment—inchudingnames-oi-all
smployees-{inelading-nowlp-hived-emplovess)tddressesbome—and—cell-phone—telaphone
nombers; and-emeil sddvesses-and-employeest vales-of payv-and hovrs-ofwerk:

(5% The BEmplover and Union agres to meet as needed and is reasonable under the “{E W!”"“J
pircumstances to admindster this agreement.

E@—l—h@%‘%ﬂﬁﬂﬁj&ﬁ—d{%’%ﬁ%ﬂﬁﬂﬁﬁ@#ﬁ:—&b—:ﬁ@—ﬂaH@@M’iﬁ-} barsaining vepresentobve
afary-Hrire Eooks —H’Jrrh%lh—ﬁﬂ—g-ﬁ%ﬁﬂ—%Hﬁﬁﬁ-ﬁ&&{@@ snajerity-chovdng efinterast-in .
%he—ﬁafm—af—mgﬂeé—&a&aa%&éeﬂw o-ubide by the-cemtifieationof cords- by athisd v’
pasy-thatis ﬂﬁﬁﬁ?—y—agreﬁﬂ%lﬁe%ei-h—pﬂﬁw—s—ﬁ{—ﬂw ne-thatthereguest-forrecognitonletteris

m&-i@%&e&%@a@%&e&%&a&—&e&eﬁ&b&—p&ﬁ%—%w&gﬁ@d Ho—the—eards—shall-be
revievwed-nid-chesked by-the MNottenal Labeor Helations Bonrd:

2. MANAGEMENT RIGHTS/MODIFICATION

: The Ui 4
selectedy-the Bmploayer:

by——TFhe Union—recomtzes—thatthe Employer-reteing-the-sightte-exersise—the-ougtomary
functions—ef mapagoment—in—operating Hs-faeility~gubjest-to—the—expressHmttations-ofthis
Agreement—The Employermay promul gate-weilten sveorlerulesprovide-theules-donetvielate
wef—the—pre%&—ef—ﬁm—&gwaﬁm%%mpl@ym -shet-farnish-the Unjon-with-a-sopy-of

ey——This-asreement-cannot-be-changed-orally-Any-chanses must be-in-vaiking-signed-by-the

The Union recognizes the right of the Employer to establish and implement the policies of the
Employer. It is recognized that the Employer retains the right to exeycise the customary
fimetions of management in operating its facility. Such rights shall include, but are not limited
to, location of operation, types of equipment to be used or materials purchased or sold, and
whether or to what extent any services or activities of any nature whatsoever shall be added,
modified, eliminated or obtained by contract with any otber company. These management rights
also include the right to hire and determine the number of employees in the facility or a

—ngood-faithr-ineludingofffeers-and soents




department including the number assigned to any parliculor work, to increase or decrease the
number of employess, to—sub-—sontrast” to direct and assign work, to establish new job
classifications and job content and qualifications, to deteriine when and where overtime shall be
worked, to establish and schedule the working howrs of the employees, to determine the
reasonable work pace, worle performance levels and stsndards of performance of the employses,
tobrequire safety devices and equipment, 1o layoll, to discipline for just cause, to discharge for
just cause, to suspend for just cause, to trangfer, to promote and to take any action corgidersd
necessary to esteblish and maintain efficiency and discipline, The Employer may promulgate
wiitten work rules provided the rules do not violate any of the provisions of this Agreement. The
Hmployer shall finmish the Union with & copy of such wark rujes.

3. UNION SECURITY

8} As a condition of continued emplovment, all current employees who are covered by this
contract shall, within thirtene-£71) plnety daye (90) of the effective date of this agreement or
the date of its execution, whichever is later, become and remain members in good standing of the
Union. Ag a condition of employment, all employees hired after the effective or execution date
of this agreement, whichever ig later, shall become Union members within thistrese—34
imety daye (90) days of becoming emploved and shall remain members thereof,

) Upon receipt of a written authorization from the Union, the Employer shall, pursuant to
such authorization and provided such authorization has not been revoked, deduct from the wages
due each such employes each pay period 4 regular share of the monthly union duss/fees and shali
remit to the Union each month the dues/fees collected, together with a list of all employees for
whom dues/fees are being remitted and an indication of the amount being remitted for each.

The Employer agreey to deduct and transmit to the Treasurer of RWDEU Local 338
PAC the ameunt specified for each hour worked from the wages of those employees who
voluntarily authorize such comtributions om the forms provided for that purpese by
RWIDSY Local 338 PAC. These tramsmittals shall oceur monthly and shall be
accompanied by a list of the names of those employees for whom sueh deductions have been
made and the amount deducted for each such employee.

c) The Company may give notice to the Union of job openings, but the Company retains the
right to use whatever sources it deems appropriate to obtain new hires and the Company’s right
to hire an employee shall be in the Company’s sole discretion.

4. EMPLOYMENT/PROBATIONARY PERIOD.
a} The Bmployer shall be the sole judge as to the qualifications of any applicant for
employment.

[ {’L:--.-f
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[y Al new em}"wlcxyecs hired hy the Bmployer shall be subiect to & probationary period of 50
days Lexclnding-thees-se-morscontinuous ahsepcas).  All such probationary employess may be
disciplined or discharged by the Employer during such probationary period without recourse by
the Union or the employee and such discipline or discharge shall not be subject to the grievance -~
and arbitration progedure contained herein. FProbationary rzmployces shall not be entitled to any
of the benefits including, but not limited to, paid time off, provided in this Agreement unti

completion of the probationary pesiod.
5. HOURS OF WORE/OVERTIME

a) (1) All hours actually worked in excess of forty (40) hours in one week shall be paid at
the rate of one and one-half times the employee’s regular straight-time howdy wage. All
overtime must be authorized in advance by the Employer.

Th

(2) Assignment of overtime work shall be in the discretion of the Employer, and the Employer
may require any empioyee to work overtime on a reverss senjority basis. However, prior to
mandatory overtime, the Employer shall offer overtime on a voluntary basis to qualified

employees by sentority.
b) There shall be no pyramiding of overtime pay.

) Schedules shall be posted at least two weeks in advance and shall list the employee by
nate. No employee shall be required to work a schedule where they work on more than six days
out of the week. Schedules once posted shall remain in effect and shall not be changed without

the consent of the employee, unkese there i ap smergency.

d) Full time employees are defined as those regularly scheduled to work forty (40) or more
hours in a week. The"hmﬁwmmmawﬂmmﬁmw Hack-To- G e
scheal-smd-Christiine) temporari zease the hours .o time employessrifthe-employse
consents. -PaTTIIE SHployees small by emitted v ait vithe-bonefita-prosided In-thisAgreements

B Full-time-emplovees mustconstitute-aminimum of $0%-percent-of the-bargaining it

workforcer-Bmployees—with-full-time-statas—shall-not-be-reclassified—to-part-time—unless—the

employee-conaents:

£) All 'c:mployaas scheduled to work more than five (5) howrs in a day shall be required to (
f*

take a mandatory thirty (30) minute nnpaid lunch or dinner break to begin no earlier than 2 hours
after starting work and end no later than 2 hours before the end of the work day. There are no

split shifts. _
~h) : SIPTOYRE ed f A HIOTE, [ work uiaday shall be g,ra.nted one half

han two hours before or after the lunch/dinner break, With the

breaks notfo be taken any clost

4
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gomsent of the” e,m;piww ihe break ey T taken together-ieconjunchion, with thermeal pedad. e85
..,.._.....-a-" o -
‘-‘\i’ingwxggw’%T‘xall not be pc,\ﬁ\fim,u 6 work throughHeelf breaks,

1) Ereployees shall be penmitted 1o leave the premises of the employer on their meal period .I,H‘?m?
or break, provided that they retum on time. :

P——Sehedules shall-bo-pested-ne-later than-sas-weel-in-advenceend shall-bot-cmployess-by

BaRe—Smployesi-who—de-nol-wodcopSaturday-or-Bunday-witl beprevaded-with-stelephons

pasber to-contast-minagerio-Snd-cutbthelrsehedule-for-the-comingwoelkSohedulesshall net
‘regi&&g@dJﬁdﬂxaﬁﬁzﬁhﬁﬁﬂs—ﬁ‘ﬂﬂ:ﬂﬁ—Eaﬁn@ﬂ{f

6. TRANSFERSD

ey
There shall be nd'transfer of any employse to another store. However, if an employee wishes to i
WA

transter to another store, the Emplnycr m’-ry tramf&r ‘E‘hr; camplcwy'ee to that "'tDI"ﬁ, as long as the

7. WAGES -

(&) Al eraployees shall recefve the following raises as follows:

Effecitve wpon Ratification ~ $1.00 per hour {emaployees who have
sornpleted their trial period} A farsrhs

Eifective ome yesr after Ratification - $1.00 per hour {employses whao kave
been employed for at Jeast a year) 1

Tifective twe vears after Ratification - $1.00 per hour {employecs who have
been emrployer for at least a year) el
{b}  Any employee who ic on an approved leave of absence on the date of amy of the wage 44
inercases above shall receive the increase upon reture to their employment.

(¢) Upen completion of their probatiomsry period, the regular hourly rate for ali

employees shall be increased by thirty five ($E}.35) cents per hour,

e foy Mm L '@,m.l . :
(dy The Company shall maintain its current payment-schedule and method wpless it /I R

netifies the Union of 2 change.

{e) All appropriate statutery deductions shall be made from

?pﬂw@s. The Employer shall cover all employess in acmrdﬂnce Wﬂ:h the law for
isability insurance, unemployment insurance and workers compensation.

,f‘vD
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n Propoal P
MNote ofthe Employ }“11 i be perts \‘wrii ion of thild labor laws
e ofthe Employer's wosk may be performediniclation of thild labor laws.
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9. SENIORITY plt ¥
"\
&) Seniority shall be measwred for puspose of layoff and recall by date of hire. {Should

Jayoffs become necessary, layoffs and recall shall be made on the basis of semority? All
employees laid off shall have recall rights for up to six (6) months and the Employer shail not
hire new employees before recalling leid off ewployees who have the right fo recall. An
e:mplovee s failure to respond or retum from recall within five (5) days of confirmed receipt of a
recail l{é%%{z (as established by use of certified mail) shall terminate the emplayee’s recall rights.
All correspondence referenced in this paragraph shall be copied to the Union.

b) At least two weeks before any layoff is implemented the Employer shall notify the wnion in
writing of the date of the layofl, \T}m identity of the emplovee to be laid off and-epy—offers—of
sther-employrenteonveyed- H%J%fim%{“i@-l&-}vﬁﬂ—'te—a’aﬁd%dj{}“ -ea-reltas-the-smeuntefoeverapes

to-bepaid, A
s

10, DISCIPLINE/DISCHARGE

a) No employee covered by this agreement shail be disciplined, suspended or discharged

except for just causs. The Employer shall endesyur-togive the-Union.24 hours advanee-setice of
aFuspensiorer-discherge-and in-every-event-must give the Union not 08 within 24 hours after

S B
issning a suspension or discharge. {f 3 Sorpin (n“ Ly (bae

11. GRIEVANCE AND ARBITRATION

a) A grievance shall be defined as any dispute between the Union and the Employer ariging
out of the interpretation or application of this Agreement, other than matters referred to in this
Agreement as excluded from or limited under the provisions of this Article. A grievance shall be
disposed of as follows:

Step 1. Within ten calendar days of the occurrence (or when the Union or affected employee(s)
reasonably should have known of the occurrence) giving rise to the grievance, the aggrieved
employee, shop steward or Union representative shall discuss the matter with the employee’s
immediate supervisor, who shall, if authorized, attempt to provide a satisfactory resolution of the
matter.

Step 2. Unless a satisfactory resolution is reached at Step 1, the grievance may, within ten
calendar days of the Step ! meeting or, if later, the employer’s response to the grievance, be

submitted to the Emplovyer’s designes (identified to the Union in advance) in a writing signed by
the Union, which shall set forth a statement of the facts and provisions of this Agreement upon

5



wlich the grisvancs is based and upon which the Union relies in suppoit of the grievance, The
Employer shall reply in writing to the grievance within ten calendar days after reccipt thereof.,

Step 3. If no satisfactory resolution of the grievance has been reached in Step 2, either party to
this Agreement may, within fifiesn (15) calendar days sfier the Empioyer’s reply under Step 2,
submit & demand for arbitretion to the other party with a copy of such demand to the Impartial
Aibitrator, Roper Maher., In the event Roger Maher is unable or unwillmg o serve on a
particular matter, Robert Herzog shall be designated as Impartial Arbitrator for that maties.

h)  Any grievance filed by the Employer shall be initiated, in writing, {o the Union. The
parties shall then endeavor to resolve the grievance through meeting and/or discussion of the
issues raised in the grievance. In the event the parties are unable to satisfactorily resolve the
grievance, the Fmplover may subrmit a demand for arbitration to the other party with a copy of
such demand to the Impartial Arbitrator, Roger Maher.

) The decision of the Arbitrator shall be {inal and binding upon the parties. The Axbitrator
shall have no power to add to, subtract from, or otherwise moaify this Agreement.

d) A grievance by the Fmployer, & gievance concerning a discharge or discipline of an
employee, or grievances which are matters of gemeral concern or which apply to all employees,
may be instituted by either of the parties to this Agreement directly at Step 2.

e) The Employer’s failure to reply to a grievance shail not be deemed acquiescence thereto
or as a bar to arbitration of such grievance, and the Union may proceed to the next step.

1} In the event of the Employer’s failure to timely provide notice to the Union of a discharge
ot other discipiine as set forth in Article 9, paragraph (a) above, the grievance must be instituted
within ten calendar days of the Union’s receipt of such notice.

g) Drischarges or other disciplinary actions taken against any employee during the
employee’s probationary period shall not be subject to the grievance and arbitration procedure
and shall in all respects be without recoursze by the Union.

h) The Union may designate one or more shop stewards. The steward shall be allowed to
investigate or take a grievance while on paid time provided that the doing so shall not interfere
with the employer’s operations. Stewards shall not be considered agents of the Union for any
purpose and shall not have the power or authority to bind the Union or to reach agreements with
the Employer at variance with the specific terms and conditions of this Agreement. (Open - The

employer will propose other langeage)

12, NO STRIKES/NO LOCKOUTS



a) The Union aprees that during the term of this Aprecment netther it nor any smployes(s)
covered by this Agreement will cause, sanction, encourage or engage in any strike, walkout, or
svmpathy strike at the employer’s premises.

()] Diuring the term of this Agreement the Employer shall not engage in a lockout.
{Opem to discnssion
13, JURY DUTY sl

An employee summoned to jury duty shall immediately inforn and provide a copy of the
summons to. the Employer. In such event, the employee shall he given an unpaid leave of
absence to attend to jury duty.

14, LEAVES OF ARSENCE

a) The Employer may grant leaves of absence, in writing, to employees desiring them not to
exceed ninety (90) days, The Emplover may extend the leave based on an individual's
circumstances. Such leaves shall be without pay. Seniority shall not be broken provided the
employee timely returns from the leave. During-sayp-sash-tomsoraryteve-the-Umployer oy
replace-the employeswitha-temporaryaew-hiter-Bueh-temperary-employee -shatl-be-covered by
this-eontract—encept-thet s ber tomaination-shall-net-be-subjestto-theprisvance-and-orbitration
procedurescontained -hersin—Aay-emploves-ured-as-a-temporery-employes-under-this Section
shall-be-informed-inwaitng (withacopy-to-the Wnion) of histher temporary-status-at the-timmeof
By Wefore hirine o temssorarvemploves-the-Bmployer shall sotif-the Uniontn-wriing- o1 4%
intention-te-do-se-and-the-duration-of-the employment-and-he name-of the-employeeonleave

Alse-gcopyofthe leavepfabsence-sheall-be-provided-the Unton—Any-temporary employes,whe
eontinuesto-beemploved bevond-his-orisinal-torm-of- hireshall-becovered-by—at-thetermsof

this Apreemaent exceptthat-he-does-not-have to-complete s probaticnary-pesiod-of emploment
provided-that helshe has-been-emploved-for-more-than-60-gaysat-a-temporaryr

) The employer shall give FMLA leave as required by law,
15, UNTFORMS

Employeas shall not be required to pay for uniforms required by the Employer to be wom on the
job. The Employer will provide employees with new uniforms two times a ysaz, and will provide
one replacement uniform per year in the case that a uniform is lost, stolen or ruined.

16, EQUAL RIGHTS

There shall be no discrimination against any present or future employee by reason of race, creed,
color, age, disability, national origin, sex, sexual orientation, union membership, or any

g
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charasieristic protectad by law—iaeleding-but-not-limitedtor olnbms—medeparsuaatda--Litia- 04
afthe-Chalttisghts Aetthe-Araoricas Disabilitesfot - the-AsoDiserininatenm-Emplermsnt
ﬁwﬁﬁ%&&k—%ﬂw—k&mﬂy—aﬂd—%&wa—f——-L—e—aw--ﬁet—,—--%J«x@—l%%%—a—%%riﬂm Esteentivethe
Pevwe-gele-tuty-Administrattve-Gode or anvp-other-mmilertoweyreles-snd vepaiations—Adsueh
G—kﬁii—"ﬂ*ﬂ"""55'1’31&@;r}‘“b@-—&%ﬂ%‘*}j@@3?:‘—4‘“:6}“-‘:‘]?1{-}“-gﬁ@v‘uﬂ&@:—-&ﬁ:&“-*-cki'-h{-'f:r;i*-}{-rﬂ—}vﬁ%-c&@‘Hii-}'JaE—df*‘—«%—dﬁ&—ﬁ?'rﬂihﬁ-Fﬁﬁ
remedyforiolatigns.—Arbitators-shall-apsly-asproprstelev inrondering Sotisions Sasedpsn

almres of disemminaiion.

/ The Employer shall not discriminate against any present or furure employee or applicant for
\ employment by reason of race, creed, color, age, disability, national origin, sex, sexual
orientation, union membership, marital or perental status, gender identity or expression,
pregaancy or any other characteristic protected by local, state or federal law.

The foregoing shall not prohibit or limit in any way the obligation of the employer under law to
sccornmodate an employse’s needs to participate in relipgious observeances and/or the Sabbath. el

i
—_— gl

17. HEALTH AND BAFETY

.

) The Employer shall have clean and funclioning rest rooms for use by the employees; proper
ladders; potable water for consumption by employees; first aid kit, rubber gloves and respisatars
andior face-meske for use by the employees; and shall have periodic and regular visits by a
professional externinating service to.contzelforzatedeas and. other vermin, Adequate heat and
ait conditioning shall be provided.

by-A-Health-and-Safety-Commitice-including employeeseprosentativeselected-by-the-Unien
shall-mest-as-agrosd-te-by-the-parties;-bu-nany-event no-lessthanopee-every-threc—raenths:

Employees-shell-be-componssted-for the thme they are-meeting or prepasing-dora-reeting:

¢) Employees shall not be required disciplined for met participating in company sponsored
EXercise 5635ions.

—avptldoad—increases—thot—oare

dy—the—m
wea&eﬂa%}e—eeﬁpafed—TfHﬂéﬂﬁﬁﬁLﬁaﬁémds—

18. PATD TIME OFF

g). Holidays — Any employee working on the following holidays shall be paid double time for all
hours worked that day: New Year's Day, Martin Luther King Day, Memorial Day, July 4th,
Labor Day, Thanksgiving Day, Christmas Day. If the store is closed for the holiday, employees
normally scheduled to work on that day shall be paid time and one half for their regularly
scheduled hours for that day. Schedules shall not be changed to avoid payment of holiday pay,



except that the Bmployer shall determine whether a store is 1o remain open on any patiictiar day,

. IR TS 5. ‘ X O T A P P
including & hehday. P Li. ]é"%‘f“«'—‘q‘* y - \{QMJ_:;;N_ jlrd@w‘ B bRy {é}ﬂﬂ' e 'f[z"(’:L- g k’ﬁr@‘«ﬁn ¢

b). Sick Trays/Personal Days - All employees will cne year of service of more shall receive 8
paid sick/personal davs. Employees with less than one year of service shall accrue ome paid

sick/personal day per two months of service. This section is Iniended to comply with NYC Law i, o«

Number 2013/046, providing for sick time earned by employees. ¢ Eﬁi}{ii Ltov b

1. Sick days shall be taken because of illness or the iliness of a dependent, or due to a doctor’s
appointment or the doctor’s appointment of a dependent, and the ¢employee shall recetve the pay
for the hours they were scheduled to work that day, provided that the employee notifies the
employer within one hour of the starting time of their shift of thefr absence due to sickness.
Such days may also be acheduled in advance as a personal day with pay provided that the
employee and the employer agree, it being understoed that the employer will not unreascnahly
withhold its consent. Unused sick days will be bought back and paid, at the full rate, in the first
pay check received in Jamuary of each year. An employes may choose to cairy ever up to ien
(10) vnused sick days into the next calendar year provided, however, that the employee gives the
Hmployer written notice of such intent by November 1st. An employee can accrue up to a
maximum of thirty (30) days of sick leave.

¢) Vacation — All employees with one or more years of service shall recefve paid time off each
year equal to one week. Employees with two or more years of service shall receive paid time off
each year equal to two weeks. Employees with five or more years of service shall receive paid
time off cach year equal to three weeks. '

1. Bligibility for vacation shall be determined as of the beginning of each calendar year.
Employees with less than the requisite ycér(s) of service as of the beginning of the calendar year
must wait until their anniversary date to be eligible to take the vacation. Vacations are to be
scheduled by mutual consent of the employer and the employce. Employees who do not take
their vacation entitlement by the end of the calendar year shall be paid for their unused vacation
time. The employee may also choose to take their umsed vacation from one year in the first

quarter of the next calendar year.

¢.) Bereavement Leave ~ FEmployees shall receive bereavement leave of three days duration,
unpaid, in the event of the death of an immediate family member, ineluding spouse, child,
parent, sibling, step-parent, grandparent or in-law parents. Proof of death may be requested by
the employer.

d.) In the event a location is shut down, employees who lose their jobs as 2 consequence of the
shutdown shall be entitled to receive payment for unused sick time, vacation or any other paid
time off and shall be entitled to the benefiis provided under Article 19, Severance.

10
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¢} All paid tme off benefits shall be provated for part time employess. All employees entitled to
receive vacation with pay shall receive & full week off regardless of how many days they are
scheduled to work in & week., Part-time employees chall receive vacation pay equal to the
average munber of hours they were scheduled to work for the 13 weeks priov to taking the
vacation. All employees who take a sick or personal day shall receive pay equal to the mumnber
of hours they were snhcdulc,d to work that day.

o~ A
Open - the U]ﬂ‘ﬁ@"}l will accept the schedule as it wppears in the Bmployer Handbosk for “Jj‘ /i’f

Q]i@[sdaw and Vagation, }mxgu ige to be discussed)

Lol e

19. RENEWAL

a) This Agreement shall be effective on the Istday of 2014 and shall remain n
fuil force and effect to and through the last day of 2017, This agreement shall

awtomatically renew for additional terms of one vear unlsss one of the parties sends written f)i
notice by registered mail to the other of its intenticn to propose modifications hereto betwesn 90
and 60 days prior to the termination date of this agreement, oy auy subsequent aufomatic

axtension.

b} This Agreement shall constitute the sole and entire agreement between the parties with
respect to rates of pay, wages, hours and all other terms and conditions of employment, This
Agreement may not be amended, modified, waived, extended or otherwise revised, and no
agreement, alteration, understanding, variation, waiver or modification of any of the ierms or
conditions or covenants contained herein shall be made, unless made by agreement in writing
duly executed by the parties hereto.

) Should any part or provision herein contained be rendered or declared invalid by reason
of any existing or subsequently enacted legislation, by any decree of a cowt of competent
jurisdiction or by reason of any rule or regulation or order of any presently existing or future
created federal, state or municipal agency, such invalidation of such part or portion of this
Agreement shall not invalidate the remaining portions hereof, and they shall remain in full force

and effect.

20. SEVERANCE - withdraw

E}Eeept—m—ﬂ&e—ewﬂi—ef—l Hation-n-bankruptey nthe-event a-locationisshut down-orotherwise
i i : i - 5 tea-shall reeeive-two—weekspay peryesr
= ' nonths-ofservice-shall-receive wveeks  payas
&evermaeevpaﬁ;Sveaﬂee—Sh&Mae—pa}d—eﬂ—ﬂ&e—b&m—af—iha—ammW% g-replarly seheduled
smber-of-hoursduring the vesr before-the shidown:

21. HEALTH AND WELFARE PLAN - RESFRVED - waiting for Employers response

o
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IN WITNESS WHEREQOF, the parties exscute this agresment, effective as of

FOR LOCAL 338 RWDEU, UFCW

By:

. Print Name/Title
FOR THE EMPLOYER

By:

Print Name/Titie

——

(& by

L

Com O bt

/

f‘ﬁ"éj‘h, £ .1‘"{ n-%ﬁ
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EXHIBIT X



630 Thirg Avenue, 18% Frooy |
Ny Y@R‘Hf, Newy York 10017 OTHER 0F Kﬂt;:]s
Levg, Goﬁdl‘.\c‘wg (TJ.Y,, CT. & I‘w"'.f.} —— REDD G, €T
U ST Wwinberger M.y & By J.
—_— ——H*——_—-—-_"—u_._ ‘
A_m:lc_nr'tc Alera, I Y)

TEE, 212 B67.830z

BAy, (212) YD 3057

Decembey 24, 2014

/h“) . | .
' | Exh. No:lL Fe
Regargip.

ﬂﬂﬂﬂ Nﬂ.:.... s
h“"-"--t\-—'?:,j N . L .

Case Nama."gﬁjgj\";?z 75 ep T
No. Pgs: . ate |
LTS, 2:CA.13 7166 ang Q-C’A:_lgtﬂgég
Degy Ms, .Fembach:

- . u
: ed that yo
a ve been IHfOIml ing the
. Py 54 : any ) [ha . ré cll“dlng
Ogee (s Ogee” o) Comyp T8RN in good faith 1 g
1 OMplazn; ﬁndifg ; a(t §<>§ee has r@ﬂlsﬂd 0 bargain in s
Union and SeCurity AUse ang dueg CCR-OfF ; .
Your decz‘sfon toj e 4 [
d

Bagey




s, Karen Fernbach
December 24, 2014
Page 2

With respect to the claim about the Company bargaining in bad {aith regarding the check-
oft and the union security clause issues, the objective evidence supports beyond any doubt that
Apogee bargained in good faith about these matiters. A3 [iold youl knew that there is some case
iaw, which the Ragion is relying upon, that states that an employer has to give the reason why it
dnes Tiot want 1o agree to & vnien security clanse. Assurning that this is pood law that you must
give areason, Apoges complied with the case law by telling the Union the reasons why it did not
want o agree both to a union secuiity clause and 2 dues check-off. It seems inexplicable that the
Region could find a violation when the obligation is to bargain and discuss {possibly under the
case law) the reasons, which is what Apogee did and wanted to do with respect to these matters.
Moreover, the remedy for this supposed violation would be to bargain and (possibly) discuss the
reasons, which Apogee did and wanted to do with the Union. '

In fact, before going through the sequence of events, I think it is important to note that
Apogee want far beyond its obligations under the National Labor Relations Aet. Apogee offered
to bargain on Friday night and Sunday, Tronically, is being viewed as running out the clock
when, as discussed below, it was the Union that disappeared to go to a convention.

The Regton apparently has the mistaken notion that union security and dues check-off
were never discussed until July, 2014, This is ridiculous. Is it believable that the first time there
1ssues were discussed were a year after bargaining started? While the Region made a broad
based and unsupported request for all the bargaining notes without explaining why, the Region
did not ask Apogee what happened with respect to negotiating the provisions union security
clause and dues check-oif.

When bargaining started in August of last vear, the International, which was bargaming
at that time, at the first meeting presented a union security clause and dues check-off proposal.
The Company informed the International that the union security clause that was proposed by the
Interpational was illegal. The clauses were discussed subsequently.

When Local 338 took over, the Company bargained with the Union. The parties
bargained in person and by telephone. It is almost conceivable that the Union would claim that
these issues were not discussed.

Of course they were discussed with the Union. For example, on June 26, the Company
discussed with the Union proposals made by the Unien regarding union security clause, check-
off, and PAC contributions. The Company indicated that it was willing to deduct monies if the
employees voluntarily wanted to contribute to the Union’s PAC but did not want to be in a
position where the ernplovees might be required in the case of a union security clause to pay
monies, (Check-off presents different issues than voluntary contnibutions. If the Region needs an
explanation of the difference, I will be glad to provide and explapation. Check-off, for example,
becornes difficult when employees do not work a complete period and monies have to be
remitted.) It ig simply false to claim that the Company never discussed why it did not want to
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have the union security clauss and dues check-off. In fact, during this discussion, Apoges told
the Unien that it might not be able to deduct PAC contributions {rom an emplovee’s pay becauss
vpder MHew York Law there may be & prohibition agsinst deducting monies for this reason. (Vew
Verk Law only allows deduction in pay for certain reasons.) Subsequently, Apongee confumed
its belisf that the proposal was unlawiul, The Union ultimaiely withdrew ths proposal.

After this June meeting, the parties met, discussed the comiract by telephone and
cormmunicated by e-mail in July, 2014, Proposals were sent back and forth by the parties.

In one of these discussions the Union does not accurately {or maybe completely) portray
what transpired on July 24", I was on the phone with William Anspach, Esq., and the Union.
Without getting mto details on why (Which‘ includes that the Company was not present on the
call) T asked the Union on July 25 to put in wntmg what it was proposing in response fo the
Company's last proposal.

On July 28", Anspach sent me an e-mail indicating that the Union would agree to the
Company’s proposal as a package. The package included the union security and checl-off that
had not been agreed to by the parties. '

Literally almost 24 hours later, in the morning of July 29, Anspach sent me an e-mail
asking why there was a delay i a response to the proposal. Of course, it took Anspach three
days after | had asked Anspach on July 25™ to put-the proposal in writing. Apparently the
Union’s position is that it gets three days to respond while the Company gets about twenty-four
hours.

I responded that day that there was no delay. I replied that there were outstanding issues
" on language involving part-timers as well as union security and dues check-off. I further stated
that the Company was willing to bargain with the Union about these issues.

On July 30", Anspach said that I could provide language on the part-time issue. He then
added in the e-mail:

Now, nearly a week later, we still need to know your client’s position on the
Union Security Checkoff. Ihave yet to hear any reason for your client to reject
those, particularly since we don’t live in Alabama.

Actually Anspach had yet to hear any 1eason because he was only present at one
negotiation. Moreover before this e-mail, when did he ever ask for any reason regarding “Union
- Security/Checkoff?” The e-mail gives the misleading impression that this is the first time this
issue was discussed and that a demand for the reason had been made before July 30%. I would
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like to be informed by the Region what date the Union made such a request for the reasons
before July 309,

That day, I specifically said in an e-mail in response a5 follews:

As I am sure that the Unlon js aware, there ave eoniracts with pniers ghai
do net have dues checle-off, 1 ihink the Uniow is aware (hat many
emplovers do not wish to get invelved in the eheck-off of dues oy many
reasops, inehnding, bet not limited to, that fhev do not want to respongible
for checking-off dues and the issues that arise with checking off the dues..

While the union security provision is a mandatory subject of bargaining, the
NLREB as recently as 2013 said the employer is not required to agree 10 a tojon
security provision that is proposed by the Urion The ALJ in that case held
that "[A]n employer may insist on oot having a union-security clause at
atl..". Your statement that New York is not Alabaima does not mean there ars
not coniracts with unions that do not have a union security clause as proposed
by the Union. I am sure that the Umon 13 aware of the reasons why employers
have not agreed to union security clauses that have been proposed by the
Union.

in amy event, the Company is willing to bargain with Union and discnss
these provisiems in aceerdance with applicable law, _[Emphasis added]

- Given that, in the first paragraph of the above e-mail, Apogee gave the reason
for not wanting a dues check-off, how can the Region conclude that Apogee bargained
in bad faith for not giving a reason? I would like an explanation of this.

In addition, I replied to Anspach that he knows the reasons (which are not
secret) why employers do not agree to union security clauses. (As I said to you, Tam
aware of a large RDWSU bargaining in New York City that does not have a upion
. security clause.) I also said in the letter that Apogee was willing to meet and bargain
and “discuss” these provisions. If it was not clear of the reasons before, Apogee
certainly was willing to make it clear, Moreover, what else could Apogee have done to
try to resolve these issues and to convey its positions regarding these issues? That is
what bargaining is: to meet and discuss issues with a goal of resolving issues.

‘ The next day, July 31st, Anspach sent me an e-mail asking that a conference call
be arranged. I e-mailed back that | was in negotiations in Cherry Hill involving a
. pursing home and that T was not available for a conference call. Anspach replied that
- the Union would be available tomorrow.
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Ax 250 PM, that might, T said I had two meeting the next day. 1told him that [
wanied to {Ty to squeeze the call in and that the Company had 1o be present. I asked
him to e-mail e if he had “any suggestions about amanging samething for tomomow.”
AT 12 P, he replies that the Thuon is available at any thme but docs not snggest how

o have thiz oall.

The next day, Friday, August 1%, Angpach sent me an e-mail that he is filing a
charge and that he has not heard back from me. Irespond baclk with the foliowing e-
mail:

When I said last night I would try o squeeze in time I meant some solution
hke a call-in mumber. Tt is a sign that we are ready to bargain. We are ready to
bargain. The Company has been and is ready to bargain. However, bargaining
means for the Union that we have to agree to everything the Union
wants. That is not bargaining.

1 think filing the charge is a pretext to force the company o agree to a union
security clanse and a check-off provision and to delay the election. AsInoted,
there are umon contracts without dues check-off. There are coniracts
without the unjon security provisions proposed by the Union. There is no case
that says that the Board can forcé a party to agree to language that it does not
want to agree to and has not agreed to.

Moreover, to say that the Company bas not bargained in good faith
15 incredible. There have been dozens of discussions and meetings that the
parties bave had as well as agreements on issues including wages, medical, just
cause for a discharge, grievance and arbitration, etc.

The Company is not soing to respond to the Union’s allepations about
the runping out the clock stuff, etc. If vou want to bargain. the Union can

call. The Union has myv office and cell phene number. If you want to call
my cell phone tonight, we can arrapge for a time to hargain. which could
be even tonight. [Emphasis added]

It is again remarkable that the Union says that the Company is bargaining in bad
faith when the Company kept saying that it wanted to bargain, even offering to bargain
on Friday night. Of course, it is conceivable that the Union negotiators (not Anspach)
were already on their way to Florida. '

Further this whole allegation of bad faith bargaining is based upon a proposal
made by the Union one week before on July 24™ and put into writing on July 28", Itis
inexplicable how the Union can claim bad faith when you continually within hougs, if
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not by the next day, and because you are unavailable to talk for only one day
(Thursday). In other words, the Union has iried 1o make the vear of basgaining
(discussions, meetings, etc.} disappear because matiers wese not regclved 1o the Union’s
liking over the course of literally a few days. What makes this claimn even more
incredible i3 that the Union did not tel] the Company that it is not available to meet next
week becanse of a convention and that it was the Union that was unavailable to bargain
and discuss these issnes, Tt was the Union, not Apogee, that ran out the clock.

Anspach responds the next day, Saturday, as follows:

1t's silly to say that the Union wants the Employer to agree to everything |
desired by the Union. Quite to the contrary — the Union has made a vast
number of concessions in order to fry to reach an agreement.

You're right that there's case law saying one party can't force another party
to accept a proposal. But there's also abundant case law reflecting that one
party can't turn down a proposal for no reason, particularly where it is the only
remaining item. ‘

MA@ for the mechanics of bargaining, we made 2 packase propesal on
July 24. You said that dav vou would spealk with vour client amd get back

to us. You then asked ws, unoecessarily in our view, to reiterate the
" nackage proposal, which we did. But we still never heard back from vou.

If vou wish to bareain, vou camp fet us know when vou and veur client

- are avaitable, Otherwise, we will continue fo prosecute the charge,
[Emphasis added]

This e-mail was clearly incorrect. For example, in the third paragraph, Anspach
claimed that the Company never responded to the proposal. The Company responded
by pointing out the issues mvolving part-timers as well as the union security and the
dues check-off.

Moreover, 1n the last paragmph of Saturday’s e-mail, the Union offered to
bargain. The next day, Sunday, Apogee accepted the offer, responding to the e-mail as
follows: ‘

i believe that your e-mail has several statemeents that are fundamentally
incorrect. First, you keep saving that the Company has rejected the
clauses for no reason. That is not true, 1 think my e-mail the other dav
outlined reasons. Ef mot, we are certainly are willing to bargain and
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dizemzs these fscnes. 1 have e-mafled vou severs] dimes in the last weelp
that the Commpany g willing to bareain snd tall abowt this?

Second, the Company has not summanty tumed down these proposals, The
Company is willing to discuss alternatives to the language propossd by the
thon. The Unicnm apparently does met want o discues afternatives,

Third, within a matter of a eouple of days or if not immediately, the
Company has responded to all of the Unien's proposal.

Fourih, I will repeat what 1 said above, the Company will bargain and
diseuss the issues with the vnion. It is Sundav but [ will 1y to coniact the
- Company and see when we can talk, IT the Union wanis to present other
alterpatives, please send me the alternatives.

Enjoy the rest of the weelend.

~ Again it is ironic that the Union claims that Apogee bargained when the Union
offers to bargain, Apogee and then the Union declines to bargain. Clearly and
unequivocally Apogee said it would discuss all the issues, including the reasons for its
proposals. What more could Apogee have done than say it would bargain and discuss
the reasons? The Union went to a conveniton and was unable to bargain. Apogee was
willing to bargain. In fact, the Union never again asked to bargain after it said it was
unavailable and that it would get back to the Company. The first time we really talked
was last weel after Apogee made a request to bargain.

1 think the foregoing should correct any mistaken belief by the Region that the
Company was stalling by not agreeing to the Union’s proposal. First, the Union ran out
the clock. The Company stated at least on three different days that it was willing to
discuss this issue and give reasons (again) after Anspach raised the issue in his e-mail
on July 30th. If the Union is unavailable how can the Company bargain and discuss the
reasons? Second, the Union could have withdrawn the proposals. Third, the Union
could have offered alternatives, which the Company suggested that the Union provide
to the Company. : o

This case clearly must be re-considered. If the Region is going to issue a
complaint on bad faith bargaining, I would like to know what the remedy would be
other than to bargain and possibly give the reasons. This is exactly what the Company
tried to do with the Union but could not through no fault of its own.
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Similarly, with respect to the claim that Apcgee made statements which induced
eraployees to file a petition io decertify the Union, resuliing in the Region seeking to
have the petition dismissed, 1 think the Region should reconsider this determination a3
well., Unfortunately, the Region has not and mayvbe cannot provide enough infermation
to Apogee to refivie the allegations of this type without going to 2 heaving, The main
reason is that is mpossible for Apogee to respond becanse it has no idea of the facts,
including when these statementz were made and how many people were present. Vague
allegations that statemernts were made by this supervisor in certain months does not
really allow Apogee to provide a defense to the Region. Even as of today, Apogee
does not know the facts, other thaw the statement that on some occasions statements
were made. If [ am wrong about this, I would like someone from the Region to explain
what other facts were provided to Apogee. |

Further, as I have said to the Region, the person who allegedly made these
staternents knows nothing about wages increases and has nothing to do with increases.
The Company would like to cooperate even more than 1t has on this issue. However, it
does not know how 1t can unless the Reglon givés more information (dates, times,
places, approximately employees were promised the increases, etc.) regarding the
allegations.

In swm, the Company requests that you reconsider the allegation that the
Company did not bargain in good faith. It is simply unsupportable and wrong. In light
of the foregoing, if the Region still seeks to continue with the claim of bad faith
bargaining, I would like to know how the Region can conclude that the Company did
not offer to bargain, did not give the reasons and did not offer again to give the reasons.
I also would like to know what the remedy would be for this supposed violation.

The Company also requests that y‘oﬁ reconsider the allegations with respect to
the wage increase. Apogee hopes that there is some way to cooperate better to get this
allegation dismissed.

Thank you for the reconsideration of this matter.

Very traly yours,

/s/ Stuart Weinberger
Stuart Weinberger

SWiApogee 1122414



